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The Liberal Border Script and its Contestations.

An Attempt of Definition and Systematization

Daniel Drewski and Jurgen Gerhards

ABSTRACT

This paper attempts to define what we call the liberal
script of borders, i.e. normative ideas that arise from
liberalism and regulate cross-border interactions. We
divide cross-border interactions into four categories:
communication and the exchange of information, eco-
nomic transactions in the form of trade and invest-
ments, the movement of people in the form of emi-
gration and immigration, and finally, the cross-border
use of force in the form of military intervention. We ar-
gue that the liberal border script is characterized by
an inherent tension between individual and collective
self-determination. However, as the right to collective
self-determination is based on the principle of individ-
ual self-determination (as the normative core of liber-
alism), liberal thought gives priority to the right to in-
dividual self-determination. Thus, the main thrust of
the liberal border script is to limit state discretion re-
garding border control in light of the universal right
of individuals to cross-border interactions. Interna-
tional law provides a reasonable point of reference
to determine the specific institutionalized content of
the contemporary border script, although not every-
thing that is enshrined in international law can be in-
terpreted to be liberal. We analyze how international
law regulates the four kinds of cross-border interac-
tions identified above. This yields the following con-
clusions: (1) The right of the state to interfere with the
communication and exchange of information across
national borders is very limited. (2) Most states of the
world have agreed to substantially limit their ability to
interfere with the flow of trade and capital across their
borders. (3) States retain the right to control immigra-
tion, but under international human rights law they are
required to open their borders to emigrants as well as
to refugees and asylum seekers who flee from perse-
cution. (4) Nation states monopolize the use of force
on their territory; the possibility for other states to in-
tervene militarily remains extremely limited. In addi-
tion, we point out for each of the four domains how

the liberal elements of the border script are currently
being enforced by strengthening the principle of indi-
vidual self-determination, and how they are contested
by emphasizing collective self-determination.

1 INTRODUCTION?

For many years, China has blocked citizens’ ac-
cess to many foreign online sources through
what is called “The Great Firewall of China.” This
violates Article 19 of the Universal Declaration of
Human Rights, which states that everyone has
the right to receive information through any me-
dia and regardless of borders.

In 2018, US President Donald Trump began a
“trade war” against China by raising tariffs on
Chinese goods, even though the US is a mem-
ber of the World Trade Organization, which for-
bids discriminating between trading partners.

In 2015, the Hungarian government headed by
Viktor Orban decided to close Hungarian bor-
ders for refugees from the Middle East. This con-
tradicts international refugee law, which entitles
refugees to seek protection from persecution in
another country.

In 2014, the Russian Federation annexed the
Crimean Peninsula belonging to Ukrainian ter-
ritory, although international law guarantees the
territorial integrity of sovereign nation states.

1 We would like to thank Stefan Gosepath, Tanja Borzel and
Michael Ziirn for their written comments as well as the partici-
pants of the Cluster Jour Fixe for their helpful comments on this
manuscript.
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All four examples above deal with the legitimacy
of controlling nation states’ borders. Should na-
tional borders be open to communicate, to move,
and to trade across them? And should a country
be allowed to cross the borders of a neighbor-
ing country to intervene militarily? Or do nation
states have the right to control and close their
borders against outside interference? With ref-
erence to international law, the examples show
how contested these questions presently are. In
this paper, we would like to systematize what is
at stake in these contestations by making use of
the concept of the “liberal script.”

The Cluster of Excellence “Contestations of the
Liberal Script” attempts to describe current con-
testations of the normative self-definition of lib-
eral societies, i.e. the “liberal script.” A script
consists of normative ideas and institutional pre-
scriptions regarding the organization of a society
(BOrzel/ziirn 2020: 9). It gives answers to four ba-
sic problems of social organization that all soci-
eties have to resolve in one way or another: (1)
drawing borders by defining who or what belongs
to a society and who or what does not; (2) con-
stituting an order by defining the internal struc-
ture of a society; (3) allocating and reallocating
resources by defining who gets what; (4) and fi-
nally, defining a society’s understanding of tem-
porality and how to manage the future (Borzel/
Ziirn 2020: 11). This paper focuses on one of the
four dimensions, namely on borders.

Any attempt to analyze current contestations, its
causes and its consequences, logically requires
defining the content of the liberal script regard-
ing the organization of borders. Hence, the aim of
this paper is simple and straightforward. We at-
tempt to develop a definition of the “liberal bor-
der script” and to map how the liberal border
script is currently being contested.? Our line of
argumentation is structured along three sections.

We start this paper by clarifying our understand-
ing of the term “society” and what we mean by
a “border script.” We argue that contemporary
societies are mostly organized as nation states;
and that the idea to organize societies as nation
state societies constitutes the hegemonic soci-
etal script. In consequence, the boundaries of a
society are often regulated by national borders
- the territorial line that separates two countries
from each other. National borders can be more
or less open to all kinds of social interactions. We
understand a society’s “border script” to contain
the normative ideas and prescriptions that reg-
ulate these kinds of cross-border interactions.
It prescribes to what extent nation state societ-
ies are legitimized to allow, control or prohibit
them. For the sake of systematization, we divide
cross-border interactions into the following four
categories: (1) communication and the exchange
of information, (2) economic transactions in the
form of trade and investments, (3) the movement
of people in the form of emigration and immigra-
tion, and finally, (4) the cross-border use of force
in the form of military intervention.

In section 2, we specify the core characteristics
of a liberal border script. We propose a very par-
simonious definition. In our view, a liberal bor-
der scriptis characterized by an inherent tension
between the principle of individual self-determi-
nation (each and every one should have the right

2 The cluster further distinguishes between four dimensions of
a script (Borzel/ziirn 2020: 10): (a) The plot of a script consists of
its central ideas; (b) actorhood refers to the types of actors who
are legitimate to act as actors; (c) scenery denotes the institutions
that implement a script and (d) decoupling means the degree of
discrepancy between the script and its implementation. We do
not make use of this terminology in our paper and use simpler
language instead. But our terminology could be easily translated
into the four dimensions. (a) The plot of the liberal border script
consists of the core ideas “individual self-determination” and
“collective self-determination”. (b) Nation states and individuals
are defined as the core actors. (c) International law at least par-
tially constitutes the scenery that institutionalizes the script. (d)
The degree by which states deviate from the script can be called
“decoupling”.



to decide on his or her own life) and the princi-
ple of collective self-determination (a communi-
ty has the right to be independent from outside
interference). Applied to the question of borders,
this generates a tension between the individual
right to engage in cross-border interactions, and
the right of the state to interfere with these in-
teractions. However, given that in liberal thought
the right to collective self-determination is only
derivative of the individual right to associate, re-
strictions on individual freedoms caused by state
interference bear a heavier burden of justifica-
tion. It follows that the liberal border script de-
velops a dynamic to limit state discretion regard-
ing border control in light of the universal right of
individuals to move across borders and to engage
in cross-border interactions (Charvet/Kaczyns-
ka-Nay 2008).

In section 3, we argue that international law pro-
vides a reasonable point of reference to deter-
mine the specific content of the contemporary
border script, as international law has been draft-
ed and signed by nation state governments and
hence is legitimized by those units of the world
that constitute the societies of the world. Interna-
tional law as it developed after World War Il and
deepened after the collapse of the Soviet Union
is based on the principle of national self-deter-
mination, but states have signed up for a num-
ber of international treaties which oblige them
to open their borders (at least to a certain de-
gree) to international economic exchange, migra-
tion, and communication flows. In this section, we
will scrutinize how international law regulates the
four categories of cross-border interactions iden-
tified above. As not everything that is enshrined
in international law can be interpreted to be lib-
eral, we will discuss how international law can be
interpreted in light of the tension between collec-
tive and individual self-determination. We come
to the following conclusions:
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First, the right of the state to interfere with the
communication and exchange of information
across national borders is very limited by inter-
national human rights norms that protect the in-
dividuals’ freedom of communication and right
to privacy. Second, most states of the world have
agreed to substantially limit their ability to in-
terfere with the flow of trade and capital across
their borders by becoming members of the WTO
and signing a multiplicity of international in-
vestment treaties. Third, states retain the right
to control immigration, but under international
human rights law they are required to open their
borders to emigrants as well as to refugees and
asylum seekers who flee from persecution. Final-
ly, nation states monopolize the use of force on
their territory; the possibilities for other states to
intervene militarily remain extremely limited un-
der international law.

Additionally, in section 3, we will point out how
the liberal elements of the border script are cur-
rently being enforced by strengthening the prin-
ciple of individual self-determination on the one
hand, and how they are contested by emphasizing
collective self-determination on the other.

We consider a definition of the “liberal border
script” to be crucial for the preparation of em-
pirical projects within the Cluster. There are two
projects we are involved in; both of them focus,
at least partially, on borders. (1) In the project
“Debating the legitimacy of borders: How the ad-
mission and exclusion of migrants and refugees
is justified across the world”, we analyze how the
legitimacy of borders is publicly debated in dif-
ferent countries around the world. For this proj-
ect, it is crucial to determine how the liberal
border script prescribes the exclusion or admis-
sion of migrants and refugees, and where it is
challenged. (2) The Cluster attempts to conduct
a comparative survey in order to measure peo-
ples’ attitudes towards the liberal script; the bor-
der scriptis one part of the broader liberal script.
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Developing a survey requires a very precise defi-
nition of theoretical concepts, because its differ-
ent dimensions have to be translated into specif-
ic interview questions. In the last section and in
the appendix of this paper, we will try to trans-
late our theoretical considerations into specific
questions that can be asked in a survey in order
to illustrate how the liberal border script and its
contestations could be measured.

In addition, a clear definition of the liberal bor-
der script may also be helpful in selecting future
projects within the Cluster. In order to avoid that
projects in a research unit are only loosely con-
nected to each other, a coherent framework might
be helpful. Therefore, it may also make sense
for the other research units in the Cluster to try
to define the core elements of their respective
script. Accordingly, one could try to determine
the “liberal order / reallocation / and temporal-
ity script” and map their specific contestations.

2 SOCIETY AND THE BORDER SCRIPT
2.1 SOCIETY AS A NATION STATE SOCIETY

Even though “society” is the central object of
sociological analysis, there is little consensus
on what is meant by the term. The concept is
rather vague as it must encompass all kinds
of historical and contemporary types of soci-
eties, such as hunter-gatherer societies, city
states, empires etc., to name just a few (Die-
ner/Hagen 2012). However, when social sci-
entists and lay people talk about contempo-
rary societies, they usually think of societies
organized as nation states, for example the
US, Ghana, France or Peru. They think of an
entity characterized by the congruence of a
territory, of people permanently living on it,
and an organization that has monopolized
the use of force on that territory (Jellinek
1905).3 We argue that, despite all processes

of globalization, and regional integration, the
nation state remains the hegemonic “script”
of social organization of the contemporary
global order.

The ongoing hegemony of the script of orga-
nizing societies as nation states can be illus-
trated with many different examples. First of
all, it is reflected in international law and the
Charter of the United Nations. Nation states
are considered to be the most important le-
gal entities of the world polity; in internation-
al law, a state constitutes a juridical person.
The world is currently divided into 193 nation
states recognized by the United Nations, and
they enjoy “sovereign equality” (Article 2(2)
UN Charter). This means that, independent-
ly of their size and power, each state is rec-
ognized as equal in the international realm
and has full authority over its territory and
its domestic affairs. This principle of sover-
eign equality is mirrored in the fact that each
country has one vote in the United Nations
General Assembly.

Second, the hegemony of the nation state
form is reflected in the fact that, until to-
day, societies strive to become internation-
ally recognized nation states. One of the most
prominent examples is that of the Palestin-
ians, who seek to attain territorial sovereign-
ty and become a recognized member state of
the United Nations. Similarly, when societies
are threatened or collapsing, as in Afghani-
stan or in Libya, this is discussed with refer-
ence to the nation state and scholars speak
of “failed states” (Risse/Lehmkuhl2007). John

3 When we speak of “nation states”, our emphasis lies more on
the concept of “state” as a form of social organization endowed
with sovereignty, and less on the concept of “nation.” With the
term “nation” we simply refer to some form of “imagined commu-
nity” (Anderson 2006) of the people living on a territory and striv-
ing for statehood, and do not specify whether they are organized
around civic, ethnic, multicultural or other philosophies.



Meyer and his colleagues illustrate this he-
gemony of the nation state script with a ficti-
tious example. If a hitherto unknown but in-
habited island were discovered today, most
people and institutions in the world would
have a clear idea of how this island society
should be organized in the future:

A government would soon form, looking some-
thing like a modern state with many of the usu-
al ministries and agencies. Official recognition
by other states and admission to the United Na-
tions would ensue. The society would be ana-
lyzed as an economy, with standard types of da-
ta, organizations, and policies for domestic and
international transactions. Its people would be
formally reorganized as citizens with many fa-
miliar rights (Meyer et al. 1997: 145).

However, organizing societies as nation states
is not just a mere idea or a script, it is an idea
that has become reality.* From a historical point
of view, the organization of societies as nation
states is a relatively recent development (Rok-
kan 1999; Hobsbawm 1992; Maier 2016). Histori-
ans interpret the Peace of Augsburg (1555) and
the Peace of Westphalia (1648) as the beginning
of the emergence of a world order consisting of
nation states. The European states agreed to mu-
tually recognize each other as sovereign entities
that rule over a territory and the people living in-
side the borders of that territory. They agreed to
respect each other’s national borders and to not
intervene in the internal affairs of other states.
The process of nation state building accelerated
in Europe in the 18th and 19th centuries. How-
ever, even if the script organizing societies as

4 At this point, we ignore the question of causality, i.e. wheth-
er societies were first constituted as nation states and then the
script was created, or whether an existing script contributed to
the constitution and emergence of societies as nation states.
John Meyer and colleagues distinguish between two phases: First,
nation states emerged and then the script to organize societies
as nation states. But once the script was institutionalized, it influ-
enced all of the following processes of constituting societies as
nation states (Meyer et al. 1992; Boli-Bennet/Meyer 1978).
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nation states originated in Europe, it has spread
worldwide. The independence movements in Lat-
in America in the 19th century and the collapse
of European colonial empires in Africa and Asia
in the 20th century led to the proliferation of the
number of nation states across the world.

Over time, the state has increasingly permeat-
ed social life on its territory. According to Max
Weber, the modern state has developed an “An-
staltscharakter” (Weber 1985: 516). It consists of
institutions - including laws and regulations -
that are confined to the territory of a specific na-
tion state. This includes the creation of a nation-
wide administration - whose writ runs to every
corner of the nation - the introduction of a com-
prehensive system of registration (births, deaths,
etc.), as well as a national currency, legal system,
tax system, the creation and maintenance of a na-
tionwide transport system (roads and rail), and a
countrywide system of schools and universities.>
The extent to which the state shapes the lives of
the people living on its territory can be deduced
from a variety of indicators, such as the different
life chances - poverty rates, educational levels,
health care etc. — between countries.® Most im-
portantin the context of this paper, the state also
secures the borders of a territory and attempts to
control all incoming and outgoing goods, people
and interactions (Rokkan 1999). This is symbol-
ized by toll barriers, passport controls and cus-
toms; and reflected, for instance, in the fact that

5 To avoid any misunderstanding: Not all states have developed
fully fledged national institutions. In some African countries,
especially in the sub-Saharan region, we find a dual structure
consisting of central state institutions on the one hand, and insti-
tutions of traditional governance based on different ethnic groups
on the other (Holzinger et al. 2017). And of course, nation states
differ in the type of institutions they have developed.

6 For the purpose of illustration, we only name one indicator.
People’s incomes differ dramatically depending on the country in
which they were born. For instance, Branko Milanovic (2012) has
shown that more than 80 percent of global income differences
are due to between-country inequalities (in the mid-19th century,
mean incomes were still quite similar across countries).
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the vast majority of people worldwide move with-
in rather than across national borders.”

To sum up: It seems to be safe to say that contem-
porary societies are mostly organized as nation
states. In addition, the idea to organize societ-
ies as nation state societies constitutes the he-
gemonic societal script (Meyer et al. 1997; Meyer
2010). This script has been largely implemented
so that the script has become reality. To avoid any
misunderstandings, one clarification seems to be
necessary at this point. The fact that nation states
currently constitute the hegemonic script of orga-
nizing societies does not automatically mean that
nation states are legitimized from a liberal per-
spective. As we will see in more detail below, one
typical liberal justification of statehood consists
in contract theories, by which individuals agree to
pool and delegate authority to a state. However,
this authority must not be necessarily organized
as a nation state but can also be organized at a
lower level of aggregation such as in the form of
local communities. From a liberal perspective, all
types of authorities are legitimate as long as they
rest on the free and equal consent of the mem-
bers of a community.

2.2 BOUNDARIES OF SOCIETY AS NATIONAL
BORDERS

A border is a line dividing two territories from
each other. A border can delimit private proper-
ties or entire countries. In this paper, we focus
only on the macro level and on borders between
countries. As we start from the assumption that
most societies are constituted as nation states,
it follows that social interactions tend to be de-
limited by the territorial border of a nation-state.

7 Despite processes of globalization, most people continue to
stay within their country, rather than moving between countries.
In 2015, 244 million people migrated across borders. These so-
called international migrants make up 3.3 % of the global popu-
lation, which means that 96.7 % of the global population remain
within their country of birth (IOM 2017).

This means that exchanges and interactions be-
tween people across borders are controlled and
can be interrupted, while interactions within the
nation state are more open and less regulated.
As a result, interactions within a nation state are
typically much denser than interactions across
nation states.® The idea to conceptualize a so-
ciety as a condensation of interactions inside a
specific territorial space goes back to Georg Sim-
mel (1989: 129). He defines society as a specific
pattern of interaction within a group of individu-
als who share institutions and often similar val-
ues that shape the interactions of the group. A
society distinguishes itself from another society
in that the members of one society interact more
closely with each other than with the members of
another society, due to the fact that they are sub-
ject to different institutions and different values.

The boundaries of a society can be more or less
bright or blurred, depending on the extent to
which a state regulates and interferes with the
interactions occurring across its borders (Eig-
miiller 2006). This relates to exports (in a broad-
er, not only economic sense) on the one hand,
that is, to interactions that originate within a na-
tion state and cross the border into another na-
tion state; and to imports on the other, i.e. inter-
actions that come from the outside in order to
cross the border into a nation state. Due to pro-
cesses of globalization and/or denationalization,
cross-border interactions have intensified and
the boundaries between societies have become
increasingly blurred over time (e.g. Beisheim et
al. 1999). States have decided to open their bor-
ders for cross-border interactions in some do-
mains (e.g. the economy) more than others (e.g.
migration). This is empirically reflected in empir-
ical indices such as the KOF Globalization Index.
Furthermore, some states have agreed to abolish

8 Karl Deutsch’s theory of integration conceptualizes society in
a very similar way, as he puts a strong emphasis on interaction,
exchange and communication (Deutsch 1966; Roose 2010).



border controls and to delegate authority over
borders to supranational institutions, such as in
the case of the EU; as a result, intra-European in-
teractions have increased.

The term “interaction across borders” is a very
general term and should be specified more pre-
cisely regarding the types or domains of cross
border interactions. For the sake of systematiza-
tion, but without claiming completeness, we think
that the following four types of cross border in-
teractions are particularly significant.

(1) First, communication and the exchange of in-
formation across borders: These can be private
forms of communication (such as exchanging
letters, phone calls, e-mails or chats), as well
as public forms (such as radio, television and
the internet).

(2) The second kind of cross-border interaction
are economic transactions: trading (i.e. buying
and selling goods and services) and investing (i.e.
acquiring capital) across national borders.

(3) Third, the movement of people across national
borders, i.e. international migration: People can
move out of a country (emigration) and into a
country (immigration); they can do so voluntari-
ly or because they are forced to flee.

(4) The final type of cross-border interaction is
intervention by military force in the domestic af-
fairs of another state. Note that, in contrast to
the previous three forms of cross-border inter-
actions, the agents of this cross-border interac-
tion are not individual but collective actors. We
nevertheless include it in our typology, given that
the point of reference of military interventions
are individuals, either as executors or as targets.

We define the normative ideas about the extent
to which the state is legitimized to allow, control
or interrupt these four kinds of interactions as a
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“border script”. Note that we focus on the nor-
mative dimension. We are not interested in the
extent to which states are effectively controlling
interactions across their borders, but in beliefs
about the extent to which they should. Further-
more, we do not focus here on the extent to which
the actual practices of border control have be-
come decoupled from the territorial border itself.
For instance, border controls can be effected in-
side a country's territory (e.g. by border patrols
checking immigrants’ visa status inside a territo-
ry), or they can be externalized (e.g. before pas-
sengers board a plane) (see Mau et al. 2008; Basa-
ran 2011). In Chapter 3, we will further specify the
four types of cross border interaction, and we will
try to determine what the liberal border script
prescribes for each of these four categories.

Of course, there are many other things that can
cross national borders, such as pollutants or
diseases, as the current coronavirus pandemic
shows. We must specify that we focus on social
interactions that emanate from individual or col-
lective actors. We understand the cross-border
diffusion of diseases, for example, to be related
to the movement of people across national bor-
ders who transport the disease. Thus, in our un-
derstanding, attempts to control the worldwide
diffusion of diseases would fall within the remits
of the border script regulating international mi-
gration.

To sum up: We argue that the territorial borders
of a nation state regulate the boundaries of a so-
ciety. The “border script” refers to the extent to
which states should control cross border inter-
actions. This includes interrupting interactions
across borders, as well as allowing these interac-
tions to happen. A “border script” does not deter-
mine to what extent the nation state is actually
able to control its borders - the ability to control
borders varies considerably between countries
-, but it refers to the extent to which it is legiti-
mized to do so.
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3 THE NORMATIVE CORE OF THE LIBERAL
BORDER SCRIPT

As noted above, a script is an idea of how a soci-
ety should be organized and not a description of
how a society is organized. If the world consists
of different nation states, then a “border script”
consists of specific normative ideas about the
extent to which states are legitimized to control
cross-border interactions. But how can we deter-
mine the specific characteristics of the “liberal”
border script? And how can we analyze its con-
testations? Answering these questions requires
clarifying what is meant by “liberal.”

The core elements of liberalism are not easy to
determine. There are at least two reasons for this.
First, as Helena Rosenblatt (2018) and many oth-
ers (e.g. Bell 2014) have shown, the meaning of
liberalism has differed tremendously over time.
Depending on the historical phase, liberalism
has meant very different things, from the “clas-
sical liberalism” in the 19th century, to “neo-lib-
eralism” and “social liberalism” in the 20th. Sec-
ond, the term “liberal” belongs to the repertoire
of general values of a society. As Niklas Luhmann
has emphasized, general values are intentional-
ly vague. Metaphorically speaking, they do not
have the function of fixed stars that give hikers
a clear orientation by precisely fixing a certain
meaning and thus excluding other meanings. In-
stead, Luhmann compares values with air bal-
loons: “Values are not like fixed stars, but rather
like balloons, whose covers are kept for blow-
ing them up on occasion, especially at festivities”
(Luhmann 1997: 342).

Given these problems to determine the meaning
of the term liberal, it seems reasonable to specify
the following. First, we do not intend to define the
meaning of the term liberal in general, but we are
interested in defining one dimension of the lib-
eral script only, namely the liberal border script.
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Accordingly, we focus only on those liberal ideas
that are relevant to the question of borders. Sec-
ond, we follow “Ockham’s razor” principle (“other
things being equal, simpler explanations are gen-
erally better than more complex ones”) by adopt-
ing a very parsimonious approach and limiting
ourselves to only a few core ideas. We thus leave
aside many values that belong to the idea of lib-
eralism and are discussed in the literature. Final-
ly, we only take into account deontological liberal
arguments related to the legitimacy of a border
script - i.e. which derive from certain norms and
principles - and not consequentialist ones - i.e.
which evaluate border control in terms of its con-
sequences, e.g. for welfare, culture, politics etc.

In our view, the liberal border script is character-
ized by a tension between the principles of indi-
vidual and collective self-determination, that is,
the right of individuals to interact across national
borders in the name of individual self-determina-
tion, and the right of the state to control its bor-
ders —in so far as this rests on the equal consent
of the state’s citizens (i.e. collective self-determi-
nation). In the following two sections, we will first
describe the idea of individual self-determina-
tion and then the idea of collective self-determi-
nation. We will briefly summarize what is meant
by the two terms, but without the intention of re-
constructing the arguments that are discussed in
the philosophical literature to justify the two val-
ues. We will then discuss the tension that arises
between the two principles.

3.1 INDIVIDUAL SELF-DETERMINATION

(1) As we see it, the normative core of the liber-
al script is the principle of individual self-deter-
mination (frequently also referred to as individ-
ual autonomy, freedom or liberty) (e.g. Gaus et
al. 2018; Fisch 2015). Liberalism imagines the in-
dividual as an autonomous actor endowed with
the volitional capacity to decide on its own life



and destiny.® Self-determination means that the
subject of determination is identical to the object
of determination. This means that no one else is
legitimized to determine an individual's destiny
- unless it authorizes someone else. The individ-
ual is not the property of any collectivity, neither
the state nor of any other association. Rather, as
we will see further below, the legitimacy of col-
lectives always rests on the consent of the indi-
vidual.

(2) Furthermore, the liberal script supports the
equality of rights. Liberalism assumes that every
individual has the right to individual self-deter-
mination by virtue of their nature as human be-
ings. In this respect, all human beings are equal;
no arbitrary differentiation can be made between
them, for example on the basis of race, ethnicity,
national origin, sex etc. The idea of equal rights
has found its way into the Declaration of Human
Rights. Article 1 states: “All human beings are
born free and equal in dignity and rights.” Evi-
dently, this does not mean that liberalism sup-
ports equality between humans pure and sim-
ple. Given that every individual has the right to
decide on his or her own life, liberalism consid-
ers those inequalities justified that are based on
what they have freely chosen to do with their life,
for example their skills and qualifications. Fur-
thermore, the fact that everyone has the right to
self-determination means that individual self-de-
termination is limited by the self-determination
of others.

(3) The principle of equal individual self-deter-
mination can relate to different dimensions of
peoples’ behavior: e.g. to their choice of religion,
their sexual orientation and partner choice, the
expression of a political opinion etc. Much of the
debate on what liberalism means rests on the

9 At this point, we do not discuss that some people are denied
the ability of individual self-determination, e.g. children or people
who are mentally ill.
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question of which rights are necessary to satis-
fy individual self-determination: is it enough to
grant “negative freedoms” like property rights,
freedom of expression and opinion etc.; or are
“positive freedoms” necessary as well, such as
social rights (housing, minimum wage etc.) (see
Berlin 1969)? We will elide this discussion at this
point and limit ourselves to those freedoms re-
lated to the cross-border interactions identified
above, i.e. communication, economic exchange,
migration and use of force across national bor-
ders. The individual rights that are at stake in
cross-border interactions can be specified in the
following ways.

(3.1) Freedom of communication and information:
An essential component of the liberal principle
of individual self-determination is the freedom
to hold and express opinions. This is emphasized
by liberal philosophers from Mills to Rawls. It en-
ables the development of one’s personality and
provides a safeguard against ignorance and op-
pression. The freedom of opinion and expression,
in turn, rests on the right to receive and convey
information and ideas, without arbitrary interfer-
ence. This includes the right to privacy and the
secrecy of correspondence in the case of person-
al communications. In principle, there is no rea-
son why this freedom should not apply to com-
munication and the exchange of information
across national borders.

(3.2) Freedom of contract: The principle of individ-
ual self-determination also implies that people
can enter into an economic exchange with whom
they want to, i.e. they can freely buy and sell
goods and services and acquire and sell proper-
ty. The freedom of contract - as well as the relat-
ed right to private property - are key to “classical
liberalism,” which stresses that these are neces-
sary freedoms to make individual self-determi-
nation possible (Gaus et al. 2018). Again, in prin-
ciple this could apply to cross-border economic
transactions as well. For instance, referring to the

1"
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libertarian philosopher Robert Nozick, Joseph Ca-
rens'® argues:

Suppose a farmer from the United States want-
ed to hire workers from Mexico. The government
would have no right to prohibit him from do-
ing this. To prevent the Mexicans from coming
would violate the rights of both the American
farmer and the Mexican workers to engage in
voluntary transactions (Carens 1987: 253).

(3.3) Freedom of movement: The freedom to move
and to choose one’s place of residence is an es-
sential element of individual self-determina-
tion. As Alan Dowty reminds us, “the origin of
one Greek term for freedom (eleutheria) is from
a phrase meaning ‘to go where one wills” (Dowty
1989: 13). The freedom of movement implies the
freedom to leave a particular place and not to be
forced stay, and the freedom to go somewhere
else without arbitrary interference. In principle,
this applies to movement across national borders
as well. As Carens argues:

Every reason why one might want to move with-
in a state may also be a reason for moving be-
tween states. One might want a job; one might
fallin love with someone from another country;
one might belong to a religion that has few ad-
herents in one’s native state and many in an-
other; one might wish to pursue cultural oppor-
tunities that are only available in another land
(Carens 2013: 239).

This freedom to move is particularly important
if one’s other freedoms or even one’s bodily in-
tegrity are at risk, for example under an oppres-
sive regime.

(3.4) Freedom from (arbitrary) coercion: A core
prerequisite of individual self-determination is

10 We particularly use telling examples from normative political
theory, such as Joseph Carens, to clarify liberal arguments in

a descriptive manner. However, we do not intend to develop a
normative theory.
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being free from (arbitrary) coercion by any other
agent, be it by another individual or by organs of
the state. As we will see further below, this prin-
ciple raises complicated questions regarding the
use of force across national borders. On the one
hand, this principle would seem to prohibit the
use of coercion across national borders in order
to subjugate people to a foreign power. But on
the other hand, freedom from arbitrary coercion
could also serve to justify forcible interventions
across national borders to liberate people from
an oppressive regime.

Up to this point, the liberal principle of individual
self-determination seems to result in a plea for
open borders and against state regulation. How-
ever, as we have stated above, the liberal script
is characterized by a tension between the princi-
ple of individual self-determination and the re-
lated rights to cross borders, and the right of a
political community (such as the nation state) to
control and to interfere with cross-border inter-
actions. This right derives from the notion of col-
lective self-determination. As we will see in the
next section, liberalism stands in an uneasy re-
lationship to the principle of collective self-de-
termination.

3.2 COLLECTIVE SELF-DETERMINATION

(1) The second core principle of the liberal script
is the idea of collective self-determination. If
self-determination means that the subject that
determines is at the same time the object of de-
termination, then collective self-determination
means that a collective should be self-govern-
ing and decide on its own destiny; neither an-
other collective nor a subgroup of a collective
is legitimized to control its fate — unless it re-
ceives authorization (Miller 2007, 2016). Collective
self-determination can be claimed by any kind
of collective: a family, an ethnic group, a club, or
a nation state. The kinds of collective we are in-
terested in here are nation states. While nation



states can claim the right to collective self-de-
termination, this, however, does not mean that
liberalism entitles only nation states to collec-
tive self-determination; other forms of political
organizations could, in principle, claim this right
as well.

(2) From a liberal perspective, the right to collec-
tive self-determination derives from the right to
individual self-determination. Individual self-de-
termination typically also includes the freedom
to associate with others and to constitute a com-
munity. Its members are, in principle, free to de-
termine the character of that community and to
determine its membership. This thought can be
applied to nation states as well; citizens should
be able to decide on their own affairs without
outside interference. As we will see in the next
section, the principle that every nation state en-
joys an equal right to collective self-determina-
tion is the cornerstone of international law and
enshrined in the UN Charter.

(3) It follows that collective forms of self-determi-
nation are only legitimate if they rest on the free
and equal consent of the members of a commu-
nity (Abizadeh 2008). In other words, those who
are subject to collectively binding decisions must,
at the same time, be the authors of these deci-
sions; this is the substance of most liberal con-
tract theories from Locke to Rawls. This argument
also applies to nation states. A state monopoliz-
es the use of force and constrains individual free-
doms by forcing those who are living on its ter-
ritory to comply with its laws. Broadly speaking,
this means that authoritarian states (where pow-
er lies with an unauthorized subgroup of soci-
ety) cannot legitimately claim collective self-de-
termination, while democratic states can, where
all persons have the opportunity to participate in
the political processes that determine how pow-
er is exercised (e.g. through elections). Claims to
collective self-determination that do not derive
from the individual but, for instance, from the
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notion of a homogeneous racial community are
not in line with liberal principles.

(&) Again, this is a very crude characterization of
liberal ideas, and we will abstain from discuss-
ing what kind of collectives can claim legitimacy
and which ones cannot. What we are interested
in here is what this means for borders, and state
control of cross-border interactions. This requires
making two complementary considerations.

(41) On the one hand, the right to collective
self-determination by definition implies beingin-
dependent from outside interference. A collective
that is based on the individual decision to asso-
ciate, must have the right to refuse to associate
with others. As Christopher Wellman puts it:

Just as an individual has a right to determine
whom (if anyone) he or she would like to mar-
ry, a group of fellow-citizens has a right to de-
termine whom (if anyone) it would like to invite
into its political community. And just as an indi-
vidual's freedom of association entitles one to
remain single, a state's freedom of association
entitles it to exclude all foreigners from its po-
litical community (Wellman 2008: 110-111).

Asimilar argument is put forward by Michael Wal-
zer,who compares nation states to clubs that can
define who can become a member (Walzer 1983:
ch. 2).

(4.2) On the other hand, however, interactions
across borders imply crossing from one territo-
ry to another. But why should the freedom to as-
sociate entail the right to exclude someone not
just from becoming member of a community, but
also from accessing a certain territory? Taking up
Michael Walzer’s club analogy, a club may invoke
the freedom of association to refuse non-mem-
bers to join, but it may not refuse access to a
certain territory as long as it does not own this
territory. Here, a complementary principle has to
come into effect, namely the principle of private
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property (for private actors) and the principle of
territorial sovereignty (for states). It could be ar-
gued that, without these, collective self-determi-
nation remains meaningless. Neither a club nor
a state could fully exercise their right to collec-
tive self-determination if they cannot restrict ac-
cess to the territory where they act out this right.

In consequence, the principle of collective
self-determination (complemented by the prin-
ciple of territorial sovereignty) suggests that the
state has the right to control cross-border inter-
actions. This is most evident in the case of the
use of force across national borders. Any forcible
interference by a foreign power on the territory
of a state would threaten to dissociate the object
from the subject of political determination and
violate the right to collective self-determination.
But the right to collective self-determination and
the complementary territorial sovereignty could
also justify controlling the flow of communica-
tion, economic transactions and migration across
national borders. As soon as these interactions
occur, they affect the collective self-determina-
tion of a community on a particular territory.

Before we move on, it must be pointed out that
the argument, that the right to collective self-de-
termination automatically implies the right to
exclude non-members of a collective, is ques-
tioned by other scholars. The counterargument,
that we at least want to mention, reads as follows
(Benhabib 2004; Abizadeh 2008): The core idea
of democratic self-determination means that all
persons who are affected by political decisions
must have the opportunity to participate in the
process of decision making e.g. by electing those
who make the decisions. If members of a com-
munity like citizens of a state decide democrati-
cally to close the borders, then this decision will
not only affect members, but also non-members
of a community like immigrants and refugees, as
they are no longer allowed to enter the specific
country. This, however, contradicts the idea that
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everyone affected by a decision should also have
a say in it, which in turn leads to the conclusion
that “according to democratic theory, the demo-
cratic justification for a regime of border control
is ultimately owed to both members and non-
members” (Abizadeh 2008: 44). However, here we
stress the principle of free association (which im-
plies the right to dissociate) over that of demo-
cratic unboundedness as an element of the lib-
eral border script.

3.3 TENSION BETWEEN INDIVIDUAL AND
COLLECTIVE SELF-DETERMINATION

Drawing together the previous discussions, we
see a potential tension between the principles of
individual and collective self-determination. Both
principles can lead to conflicting conclusions re-
garding the question of borders. The principle
of individual self-determination provides sup-
port for open borders and implies that the na-
tion state has no right to prevent cross-border
interactions. However, this conflicts with the prin-
ciple of collective self-determination, which im-
plies that the nation state has the right to control
its borders and to prevent cross-border interac-
tions (provided that it is based on the free and
equal association of individuals). In consequence,
the liberal border script cannot be characterized
as prescribing open borders per se. It must bal-
ance the individual right to interact across bor-
ders with the state’s right to control its borders
- if this rests on the equal consent of its citizens.

The crucial question is how to weigh up the prin-
ciples of individual and collective self-determi-
nation against each other. Given that (as we have
seen) collective self-determination is only deriv-
ative of the principle of individual self-deter-
mination, we would argue that the liberal script
tends to emphasize individuals rights, while col-
lective rights must bear a heavier burden of jus-
tification if they come into conflict with indi-
vidual freedoms and universal rights (Charvet/



Kaczynska-Nay 2008). For example, it would have
to be justified why legitimate forms of nation-
al self-determination should be allowed to in-
fringe on the freedom to communicate and to ex-
change information across national borders, and
not vice versa. Why should democratic associa-
tions be allowed to restrict the freedom of com-
munication, contract and movement of those who
are not members of the association? As we will
see empirically in the next section, this is mostly
only the case when the security and integrity of
the community is at risk. It follows that the liberal
border script is characterized by an internal dy-
namic towards the emphasis of individual rights.

Based on these considerations, we speak of an
“enforcement of the liberal border script” when
actors emphasize individual rights to interact
across national borders over the right of the state
to interfere with these interactions. On the oth-
er hand, we speak of “contestations of the liber-
al border script” when actors highlight the prin-
ciple of collective self-determination to restrict
individual rights to engage in cross-border inter-
actions. Following the terminology of the Cluster
(Borzel/ziirn 2020), these contestations can be
classified into “external” and “internal” contes-
tations, or contestations of and within the liber-
al border script. External contestations of the lib-
eral border script challenge its normative core of
individual self-determination as such and mobi-
lize illiberal principles of collective self-deter-
mination against it. For example, selecting mi-
grants based on their religion or race would be
an illiberal policy. In turn, internal contestations
draw on elements of the liberal border script and
turn them against it. For example, protecting the
security of the community - a goal that can be
derived from a liberal understanding of collec-
tive self-determination - could increasingly serve
to restrict individual rights. These internal con-
testations can have an inherent tendency to be-
come illiberal the more they infringe on individ-
ual rights. The “tipping point,” however, is hard
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to pin down; the extension of the liberal border
script cannot be precisely determined.

4 THE BORDER SCRIPT AS ENSHRINED IN
INTERNATIONAL LAW

In the last section, we tried to identify the key
features of liberalism that are important to in-
terpret a specific border script as liberal. In this
chapter, for each of the domains of cross-border
interaction identified above, we will in the first
step specify the contents of the border script that
the states of the world subscribe to, as it is en-
shrined in international law. However, as not ev-
erything that is enshrined in international law can
be interpreted to be liberal, we will in the sec-
ond step discuss for each of these domains to
what extent international law can be interpret-
ed as liberal in light of the normative principles
of liberalism. Finally, we will attempt to map how
the liberal elements of the border script are be-
ing enforced and contested. But before we move
on, we would like to justify why we chose inter-
national law as a point of reference to define the
contemporary border script.

Scripts in general, and the border script in par-
ticular, are not naturally given. They are the re-
sult of complex processes of social construction,
involving power struggles, persuasion or mere
chance. Attempts to define the border script can
take place in very different social fields of society,
for example in the arts, in science, in the field of
religion, or in politics and law. The notion of so-
cial fields derives from the work of Pierre Bour-
dieu. He argues that fields differ in terms of their
power to shape society (Bourdieu 1994). John
Meyer and the Stanford School argue in much
the same way. States, international institutions
(such as the United Nations (UN), the United Na-
tions High Commissioner for Refugees (UNHCR),
the WTO or the World Health Organization (WHO))
and international civil society organizations (e.g.
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Amnesty International, Fair Trade etc.) constitute
the “world polity” and have been quite success-
fulin defining the dominant worldwide script. The
result of this process is manifested in interna-
tional law."" We propose to take the border script
as enshrined in international law as a point of ref-
erence for the following reasons:

First, international law has been drafted and
signed by nation state governments and hence
is legitimized by those units of the world that
constitute the societies of the world. Most states
have agreed at some point or the other to join in-
ternational organizations such as the UN or the
WTO, and to sign binding international treaties
like the international human rights instruments.
For instance, the International Covenant on Civil
and Political Rights (ICCPR), a core human rights
treaty, has been ratified by 172 countries, and
164 states are members of the WTO, which regu-
lates international trade relations. Treaties such
as these involve more or less clear prescriptions
on how states should regulate the cross-bor-
der interactions referenced above (communica-
tion, trade and investment, migration, and use of
force), and thus serve as a good point of depar-
ture to define a border script.

Second, international law is not just a discourse.
Its rules and norms are binding and therefore
have an influence on the behavior of individu-
al and collective actors, although - and in con-
trast to domestic law - the possibilities of en-
forcing the law are far less developed, as there
is no supranational state that has the monopo-
ly on the use of force. In this respect, the likeli-
hood that reality is decoupled from the script is
of course much higher. And indeed, international
law is often interpreted very differently, with the

11 We will not reconstruct how the script was created and how it
emerged. Instead, we will only describe the result of the process.
International law is, so to speak, the objectification of a world
culture.
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interpretation mostly following the interests of
the respective state. However, one indicator that
demonstrates that international law does have
a high degree of legitimacy and is binding, even
if it cannot be directly enforced, is that contes-
tants very often do not simply violate the law,
but try to legitimize their behavior and acts of vi-
olation by referring to and interpreting interna-
tional law in a specific way. This applies to ma-
ny contemporary disputes, such as humanitarian
interventions, raising tariffs on foreign goods or
the surveillance of international communication.
We will specify this in more detail in the follow-
ing sections.

Additionally, contemporary international law
does not just enshrine any kind of border script.
We argue that at least some of its norms and prin-
ciples can be interpreted in terms of the liber-
al principles of individual and collective self-de-
termination described above. The international
order that was created under the leadership of
the US and the allied states, and deepened af-
ter the collapse of the Soviet Union, is frequent-
ly referred to as a “liberal” international order
(Borzel/ziirn: forthcoming). It is based on the
principle of sovereign equality of nation states,
but promotes multilateralism, free trade, human
rights and the spread of democracy. Under in-
ternational law, states have bound themselves
to open their borders to a certain degree with
regard to, e.g. economic transactions, migration,
communication flows etc. Most certainly, not all
aspects of this order are “liberal,” as it is the re-
sult of a compromise between states. And not in-
frequently has the language of liberalism served
to cover up strategic interests. Nevertheless, we
found it useful to refer to the norms and princi-
ples enshrined in international law in order to
frame our reconstruction of the liberal elements
of the contemporary border script.

Above, we have distinguished between four
different forms of cross-border interactions:
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Type of cross-

border interaction

Rights deriving

from collective self-

determination

Rights deriving
from individual

self-determination

Enforcement of the

Contestations of

liberal border script the liberal border

script

Communication

Weak

1. Protection of

national security
and public order
2. Prohibition of
propaganda and

Strong

1. Freedom of
information and
communication

2. Secrecy of
correspondence

Protection of
digital rights and
unregulated online
communication

1. Filtering and
censoring tele-
communication

2. Surveillance
of private tele-

incitement

communication

Table 1: National Borders and Communication

communication, economic transaction, migra-
tion, and the use of force across borders. In the
following sections, we will (1) describe how inter-
national law regulates these forms of cross-bor-
der interactions, and (2) discuss how this can be
interpreted in light of liberal principles. We will
then (3) describe how the liberal elements of the
border script are currently being enforced, and
(4) how they are contested by different actors. De-
spite having introduced the distinction between
internal and external contestations above, we will
not make use of it at this point. Providing a clear
distinction would be the subject of another pa-
per.

471 COMMUNICATION ACROSS NATIONAL
BORDERS

The first kind of cross-border transactions we
deal with are communication flows, which are at
the same time those that can cross national bor-
ders most easily. On the one hand, this concerns
individual or private forms of communication,
such as people exchanging messages in the form
of letters, by phone, electronic mail or web-based
chats. On the other hand, this concerns public or
mass communications, such as radio broadcasts,
television or publications on the internet. How
does international law balance the right of per-
sons in different countries to communicate with
each other, and the right of the state to restrict

communication flows across its borders? While no
unitary international law on communication has
emerged over time, and information and commu-
nication technologies constantly develop,'? the
individual freedom of information and commu-
nication as enshrined in the fundamental human
rights instruments (subject only to a few lawful
restrictions) constitutes a strong normative point
of reference protecting individual rights against
state interference (table 1). In this section, we are
going to outline the principles and norms govern-
ing the communication between people across
national borders, ask to what extent this reflects
liberal principles, and map some contestations.

As we have argued above, international law is a
legitimate point of reference to determine the
border script as the different treaties were signed
by the vast majority of existing nation states. The
freedom to communicate and to exchange in-
formation across national borders is firmly en-
shrined in international law (Malanczuk 2011).
Building on a similar provision in the Universal
Declaration of Human Rights (UDHR), Article 19 of
the International Covenant of Civil and Political

12 The development of regulatory frameworks often lags behind
technological advances, so that, in particular with regards to the
internet, it remains questionable whether a coherent “script”
enshrined in international law has already emerged.
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Rights (ICCPR) guarantees the freedom of expres-
sion as a fundamental human right. In particular,
this includes the “freedom to seek, receive and
impart information and ideas of all kinds, regard-
less of frontiers, either orally, in writing or in print,
in the form of art, or through any other media
of his choice” (ICCPR Article 19(2); emphasis add-
ed).”™ A crucial principle that supports the right
to communicate and to exchange information is
the secrecy of private correspondence. It is part
and parcel of the right to privacy, acknowledged
in Article 17 of the ICCPR: “No one shall be sub-
jected to arbitrary or unlawful interference with
his privacy, family, home or correspondence” (em-
phasis added).

Almost all states of the world are members of the
two UN agencies that regulate many of the insti-
tutional and technical aspects of international
communication (Lyall 2016). As we have argued
above, international law is a legitimate point of
reference to determine the border script as the
different treaties were signed by the vast major-
ity of existing nation states. The Universal Post-
al Union (UPU) regulates the exchange of let-
ters, while the International Telecommunications
Union (ITU) regulates information and communi-
cation technologies such as telephony, television
and radio, as well as internet access. In line with
the right to communicate and to exchange infor-
mation, the UPU requires from its members to en-
sure the “right to a universal postal service” (Ar-
ticle 3 UPU Convention), and the ITU guarantees
“the right of the public to correspond by means
of the international service of public correspon-
dence” (Article 34 ITU Constitution). The ITU fur-
ther protects the secrecy of private forms of tele-
communication (Article 37 ITU Constitution).

13 The implementation of this right is supported by the United
Nations Educational, Scientific and Cultural Organization (UNE-
SCO), a specialized agency of the UN with currently 193 member
states. It is mandated “to promote the free flow of ideas by word
and image” in order to advance mutual understanding between
different nations (UNESCO Constitution Article 1(2)(a)).
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However, articles 19 and 20 of the ICCPR also ac-
knowledge some restrictions to the freedom of
communication and information across national
borders, which grant the state the right to inter-
fere. They are limited to lawful restrictions in or-
der to protect national security and public order,
or the rights and reputation of others. Addition-
ally, the flow of ideas and information can be re-
stricted if they lead to propaganda of war or in-
citement to discrimination, hostility or violence.
Similar principles are reflected in the ITU Consti-
tution. For instance, the ITU allows member states
to stop the transmission of private communica-
tions which are not in line with its laws, nation-
al security and public order (Article 34 ITU Con-
stitution). These restrictions are vaguely defined,
giving states some scope to restrict communica-
tion flows. As we will see below, states often in-
voke such exceptions without rejecting the free-
dom of information and communication as such.
This shows that national policies can “decouple”
from the principles enshrined in international law
(Meyer et al. 1997).

The need to regulate cross-border communi-
cation at the international level has already
emerged with the increasing interconnected-
ness of the world and the technological advanc-
es of the means of communication at the end
of the 19th century. At that time, the UPU and
the ITU were established and incorporated into
the institutional system of the UN as specialized
agencies after World War II. Freedom of commu-
nication and information across national borders
became a major bone of contention during the
Cold War, in particular with the use of radio and
satellite broadcasts to send messages to other
countries (Metzl 1997). The US and Western states
championed an almost unlimited freedom of
communication and information - thereby seek-
ing to protect their own broadcasts in the Sovi-
et Union against interference. In turn, the Soviet
Union, supported by many developing countries,
insisted on the “prior consent” of the receiving



country, based on the principle of non-interfer-
ence in internal affairs.

With the revolution in information and commu-
nication technologies and the advent of the in-
ternet in the last decades, contestations sur-
rounding the freedom of communication and
information across national borders have intensi-
fied. New digital technologies enable high volume
communication flows without restrictions to time
and space across the world. While new worldwide
networks of communication have emerged, no in-
ternational regulatory framework has yet been
created (Woltag 2010). It remains disputed to
what extent traditional precepts of international
law - applying to analogue forms of communica-
tion - suffice to regulate communication on the
internet. There is an ongoing struggle in the field
of internet governance, such as between the US
and the EU, not to mention between liberal dem-
ocratic states and autocratic regimes like China.

To what extent does international law’s emphasis
on the free flow of information and communica-
tion across national borders reflect liberal princi-
ples? It clearly resolves the tension between col-
lective self-determination and individual rights
in favor of the latter, considering the individu-
al freedom of communication and the exchange
of information more important than the right of
the state to interfere with the flow of communi-
cation across national borders. Freedom of com-
munication and information are closely related to
the freedom of opinion and expression. These are
core liberal values, considered necessary com-
ponents of individual autonomy and essential to
act out one’s personality (Wenzel 2014). Further-
more, these values are also considered a prereq-
uisite for democracy. Citizens can only participate
in democratic self-determination if they are in-
formed about public affairs and are free to open-
ly criticize their elected leadership. Freedom of
communication and information is supported by
the secrecy of correspondence, i.e. the ability to
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exchange messages without disclosing their con-
tent to the state. It derives from the right to pri-
vacy, another liberal principle that prevents state
organs from encroaching on individual autonomy
and contributes to the functioning of democracy.

What kinds of contestations surrounding the free
flow of communication and information across
national borders can we currently observe? As
already mentioned, the domain of most current
contestations is the internet, given that it remains
relatively unregulated by international law and a
governance regime has yet to be created. In the
following paragraphs, we identify attempts to en-
force the liberal script that emphasize individual
rights vis-a-vis state control of international com-
munication flows, and contestations that seek to
strengthen collective self-determination.

Enforcements of the liberal script mainly ema-
nate from “digital rights” movements that advo-
cate for the freedom of communication and in-
formation on the internet, as well as the right to
privacy online. Current debates evolve around is-
sues such as internet access, net neutrality, up-
load filters, or online data protection. For in-
stance, the EU copyright directive has recently
provoked a large wave of protests. It requires dig-
ital platforms (such as Facebook or YouTube) to
control user uploads for infringement of intel-
lectual property rights in order not to be held li-
able. Critics fear that this legitimizes the use of
automated upload filters, which could amount to
pre-publication censorship without prior judicial
review.' They argue that this would restrict the
individual freedom of expression on the internet.
However, enforcing the liberal script regarding in-
ternet communication can create a “paradoxical”
situation as well. Given the hegemony of large in-
ternet companies such as google, Facebook and

14 Mandate of the Special Rapporteur on the promotion and
protection of the right to freedom of opinion and expression, OL
OTH 41/2018.
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Amazon, states may have to expand their regu-
latory powers in order to protect and not to re-
strict — as this was traditionally the case - the in-
dividual freedom of communication and the right
to privacy.

The freedom of communication and information
across national borders also faces contestations
that seek to expand the power of the state to re-
strict international communication flows and to
interfere with the secrecy of correspondence, in
particular on the internet. For instance, author-
itarian states like China filter content and block
access to many foreign websites such as Google,
Facebook or WhatsApp entirely — a practice of
censorship dubbed the “Great Firewall of China.”
China does not openly dispute freedom of com-
munication on the internet, but “it argues that
it acts like many other countries in the interest
of protecting citizens against harmful material,
crime, fraud, pornography, and treasonous pro-
paganda” (Malanczuk 2011). Other contestations
infringe on the right to privacy online. The intel-
ligence agencies of many states have stepped up
their technical capabilities and legal authority re-
garding the surveillance of international telecom-
munications, often citing terrorist and other se-
curity threats. The most well-known case is the
global surveillance of telecommunications prac-
ticed by the US National Security Agency (NSA), as
revealed by the whistle-blower Edward Snowden
in 2013. In cooperation with the intelligence agen-
cies of many countries as well as private telecom-
munications companies, the NSA routinely taps
phone and internet communications of billions
of users across the world.

In sum, while there is no unitary body of law on
international communications, the freedom of
communication and information enshrined in in-
ternational human rights instruments serves as
a powerful normative point of reference. Over-
all, national sovereignty to control internation-
al communication remains very limited under
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the liberal border script as it is defined in inter-
national law. However, states retain the right to
restrict international communication, e.g. if na-
tional security and public order is threatened. As
these exceptions are only vaguely codified, na-
tion states retain some margin of appreciation
to restrict free communication and the secrecy
of correspondence across borders. The domain
of most contemporary contestations is the inter-
net, which has emerged with the revolution of in-
formation and communication technologies in re-
cent decades.

4.2 MOVEMENT OF GOODS, SERVICES AND
INVESTMENTS ACROSS NATIONAL BORDERS

A second kind of cross-border transaction we can
observe are economic transactions in the form of
trade (movement of goods and services) and in-
vestments (movement of capital). To what extent
does international law regulate economic trans-
actions across the borders of the nation state,
and how can we interpret this in light of the lib-
eral script? Again, we argue that international law
is a legitimate point of reference to determine
the border script as it was signed by the existing
nation states and as it structures the behavior of
collective and individual actors. As regards trade
relations, most states of the world are now mem-
bers of the WTO. Its member states have com-
mitted to a substantial limitation of their ability
to control the movement of goods and services
across their borders through the erection of trade
barriers such as tariffs and other non-tariff barri-
ers like quotas and licenses. In contrast, no simi-
lar multilateral agreement exists concerning the
movement of capital for the purpose of invest-
ments across national borders. From the perspec-
tive of international law, the regulation of foreign
investment falls fully under the domestic jurisdic-
tion of each state. However, the practice of states
and an increasing number of bilateral and region-
al investment treaties since the 1990s have con-
tributed to a substantial liberalization of capital



flows across national borders as well. Most coun-
tries of the world are now subject to treaties with
a similar content and have submitted themselves
to international arbitration in matters of foreign
investments. Therefore, even though no consis-
tent body of rules exist, a more or less coher-
ent “script” does seem to emerge concerning the
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flow of foreign investments across the borders of
a state (table 2). In this chapter, we are first go-
ing to describe the principles that govern inter-
national trade (1) and investments (2) separately.
For each, we go on to ask to what extent these re-
flect the tenets of the liberal script, before map-
ping how they are contested from different sides.

Type of cross-
border transaction

Rights deriving
from collective self-
determination

Rights deriving
from individual
self-determination

Enforcement of the
liberal border script

Contestations of
the liberal border
script

Trade (goods and Medium/Weak Medium/Strong

services) 1. Protection of 1. Reduction of Creation of free Protectionist
national security, trade barriers, trade areas or measures invoking
environment etc. tariffs only common markets national security
2. Countervailing 2. Non- or other escape
measures discrimination clauses
3. Escape clauses ~ (most favored
4 Special and nation and national
differential treatment)
treatment

Investments Medium/Strong Medium/Weak

(capital) Permanent 1. Pre-entry Bilateral and 1. Investment

sovereignty over
natural resources,
economic activities
and wealth

treaties

national treatment
agreed in bilateral

2. International
minimum standard
of protection of
foreign investors

restrictions
invoking national
security

regional investment
treaties

2. National
treatment of
foreign investments
(e.g. expropriations)

Table 2: National Borders, Trade and Investments

421 INTERNATIONAL TRADE

The main principles governing the internation-
al trade of goods have been agreed upon by the
allied states after World War Il, with the signing
of the General Agreement on Tariffs and Trade
(GATT) in 1947. Pioneered by the US and the UK,
this agreement reflects the attempts to recon-
struct a rules-based order for international trade,
after it had collapsed in the interwar period due

to the rise of protectionist measures (Lowenfeld
2008: 23-28). The main argument was that open
trade contributes to economic prosperity for ev-
eryone. Under GATT, several multilateral negoti-
ation rounds to reduce trade barriers for goods
took place in the following decades. In 1994, at the
Uruguay negotiation round, the members of GATT
founded the WTO, extending its scope to include
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regulations concerning services and intellectual
property, and providing a forum for dispute settle-
ment. The WTO currently has 164 member states.

The members of the WTO commit themselves to
the reduction of barriers to trade in goods and to
open markets for services. First, they have agreed
to limit trade barriers in the form of tariffs (quan-
tifiable as a percentage of trade value) and to re-
frain from other trade barriers such as quotas,
and they have agreed to decrease, and not in-
crease trade barriers through regular rounds of
negotiation (Lowenfeld 2008: 30-32). Second, WTO
members subscribe to the principle of non-dis-
crimination, in the forms of the “most-favored
nation” principle and the principle of “national
treatment.” The “most-favored nation” principle
reads as follows: “any advantage, favour, privi-
lege or immunity granted by any contracting par-
ty to any product originating in or destined for
any other country shall be accorded immediately
and unconditionally to the like product originat-
ing in or destined for the territories of all other
contracting parties” (GATT Article 1(1)). In oth-
er words, states may not only grant trade privi-
leges to one trading partner alone; if they grant
trade privileges, they must grant them to all other
members of the WTO as well. The principle of “na-
tional treatment” means that, once foreign prod-
ucts enter the domestic market, they have to be
treated just like domestic products (for example
in terms of taxation).’s

However, the WTO grants numerous exceptions
to these principles. It is not possible to list all
of them in detail, but they all acknowledge the
right of the nation state to regulate international

15 The architecture of the GATT and WTO is flanked by the
International Monetary Fund (IMF), an international organization
that helps to manage the international balance of payments to
support free trade. According to Article VIII of the IMF agreement,
no restrictions on payments in international transactions may be
imposed, and discriminatory currency practices are to be avoided,
lest they disturb international trade.

22

trade if special conditions apply. First of all, there
are exceptions pertaining to national security and
their natural and cultural heritage. States may re-
strict imports to protect national security inter-
ests as a matter of self-judgment (Article XXI).
States may also restrict trade in order to protect
the environment or the national cultural heritage
(Article XX). For example, exceptions may apply
which are “necessary for the protection of human,
animal or plant life or health.” Second, there are
so-called countervailing measures. States may re-
act against trading practices considered unfair,
such as subsidies and dumping, by raising tariffs
(Article VI). Third, states may temporarily appeal
to escape clauses when domestic industries are
threatened in an unforeseen manner by a surge in
imports (Article XIX). Finally, developing countries
are granted “special and differential” treatment.
This means that, amongst other things, they get
more time to adapt to WTO commitments.

To what extent do these principles governing in-
ternational trade reflect the premises of the lib-
eral script? As discussed before, we argue that
the liberal script is characterized by the tension
between self-determination of nation states and
the rights of individuals. Concerning trade, this
translates into a tension between the right of the
state to protect its internal market and other sen-
sitive domains from the inflow of foreign goods
and services, and the individual freedom of trade
and commerce, i.e. to enter into an economic ex-
change and buy and sell goods with anyone re-
gardless of borders. In practice, however, interna-
tional trade law does not grant an individual right
to trade across borders; there is no “human right
to trade” (Petersmann 2000). It merely seeks to
ensure that trade becomes more open and that
trading partners are not arbitrarily discriminat-
ed against depending on their country of origin;
an indirect liberal “fix.”

It must be noted, however, that the “official”
justification for opening up national borders



to international trade given by the WTO is less
rights- and more outcome-based. It emphasiz-
es the supposed benefits that follow from guar-
anteeing individual freedom of trade and com-
merce. According to the theory of comparative
advantage first formulated by David Ricardo, the
freedom to freely buy and sell goods and services
across the borders of the nation state contrib-
utes to anincrease in general economic prosper-
ity (Lowenfeld 2008: 3-8). It states that countries
should specialize on the production of those
goods they can produce at comparatively lower
costs and import those they would have to pro-
duce at a higher cost. This theory appeals to uni-
versality, as does the liberal script: Open trade is
justified because it allegedly benefits everyone,
regardless of nationality or residence.

Opening up national borders to international
trade faces many contestations. As before, we
distinguish between enforcements of the liber-
al script, and contestations of the liberal script.
The first one campaigns for strengthening and
expanding the freedom of trade and commerce
by emphasizing individual rights. The GATT and
WTO agreements grant nations the possibility to
breach the most-favored nation principle in order
to deepen trade relations between them by re-
ducing trade barriers and to advance towards the
creation of regional free trade areas and common
markets (as long as trade barriers to non-mem-
bers are not raised in consequence). The most ad-
vanced common market is that of the EU, which
not only seeks to eliminate all tariff and non-tar-
iff barriers to trade in goods and services between
its member states. By guaranteeing the so-called
“four freedoms” - the free movement of labor,
capital, goods and services - it effectively grants
arightto free trade and to provide services across
national borders within the EU. This even has the
status of an individual right: EU companies can
file a suit against member states for an infringe-
ment of this right at the European Court of Jus-
tice. Despite breaching the most-favored nation
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principle, we interpret this as an enforcement of
the liberal border script, as it strengthens individ-
ual rights to engage in international trade.

In turn, contestations of the liberal script advo-
cate the right of the state to adopt protectionist
trade measures, and to limit the individual free-
dom of commerce and trade in order to protect
national industries from international competi-
tion. This is typically done by breaching the WTO
commitment to reduce trade barriers and tariffs
and thereby discriminating against market par-
ticipants from other countries. As most states fall
under the rules of the WTO, states can exploit the
exceptions contained in the agreements to do so.
For example, the Trump administration recent-
ly invoked national security threats to raise tar-
iffs on steel and aluminum imports to the US,"¢ a
move disputed by the affected states.

4.2.2 INTERNATIONAL INVESTMENTS

In contrast to the international law on trade in
goods and services, no multilateral agreement on
international investment has been reached over
the past decades. Cross-border movements of
capital in the form of foreign investments are nei-
ther covered by the WTO nor by any other inter-
national organization.'” This reflects the lack of
consensus surrounding the principles that were
to govern foreign investment between the capi-
tal exporting states (the US and Western Europe),
developing countries (mainly in Latin America),
and the Soviet Union and its allied states (Lowen-
feld 2008: 470-494). The climate became more

16 U.S. Department of Commerce, Press Release, 16th February
2018, https:/ /www.commerce.gov/news/press-releases/2018/02/
secretary-ross-releases-steel-and-aluminum-232-reports-
coordination (accessed 22 May 2020).

17 It must be noted that the General Agreement on Trade

on Services (GATS), which is part of the WTO agreement, does
regulate the field of financial services. It liberalizes the trade in
financial services, e.g. the activity of foreign banks and insurance
companies across national borders.
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“favorable” to international investments with
the collapse of the Soviet Union and the estab-
lishment of neoliberal regimes in Latin America,
which increasingly sought to attract foreign in-
vestment. Since the 1990s, the number of bilat-
eral and regional investment treaties (pioneered
in 1959 by Germany and Pakistan) increased to
several thousand, creating a patchwork of regu-
lations involving most states of the world.

In principle, every state can decide whether it ac-
cepts investments from abroad; it can claim “per-
manent sovereignty over natural resources, eco-
nomic activities and wealth” (Sornarajah 2010:
119). Under international law, limitations remain
weak. The only limitation to the treatment of for-
eign investors derives from states’ responsibili-
ty to protect the property of aliens. This implies
that states have the duty to compensate the ex-
propriation of foreign-owned property. The in-
terpretation of this principle has raised consid-
erable controversy, in particular regarding the
question whether there is an international mini-
mum standard to be adhered to, or whether com-
pensations are affected by domestic jurisdiction.
However, most states of the world have chosen to
open up further to foreign investments by sign-
ing bilateral and regional investment treaties
with broadly comparable provisions. Under these
treaties, limitations on national sovereignty are
more substantial. States typically agree to open
up their borders to foreign investors (i.e. to grant
“pre-entry national treatment”) and to guaran-
tee an international minimum standard regard-
ing the treatment of foreign property. They also
agree to submit disputes to an international ar-
bitration tribunal, and many states of the world
have joined the International Centre for Settle-
ment of Investment Disputes (ICSID) at the World
Bank. But these treaties may contain many re-
strictions regarding foreign investments, such as
the protection of certain sectors of the economy,
reservations relating to national security, or so-
called performance requirements (e.g. requiring
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foreign investors to employ local labor or buy lo-
cal products). Taken together, the patchwork of
investment treaties across the world does not
seem to impose strong limitations on national
sovereignty.

To what extent do these principles governing
cross-national investment reflect the premises of
the liberal script? Here, national sovereignty over
natural resources, wealth and economic activities
on its territory stands in contrast to the individu-
al freedom of contract and property rights. Much
like in the case of trade, international law does not
guarantee a specific “individual right to invest.”
However, the freedom to invest and the private
property of investors is often protected under bi-
lateral investment treaties. Again, as in the case of
trade, the dominant justifications for internation-
al investment treaties are outcome-based. They
invoke the benefits of free markets for achieving
economic prosperity. Permitting the entry of for-
eign capital and protecting the property rights of
foreign investors is said to contribute to economic
development by ensuring a more efficient alloca-
tion of resources (Sornarajah 2010: 51-57). This sug-
gests that individual rights such as the freedom of
contract and the right to private property have to
be protected across national borders against the
grasp of the state.

Opening up national borders to international
trade and investment faces many contestations.
As before, we distinguish between the enforce-
ment and the contestation of the liberal script. On
the enforcement side we find advocates seeking
to strengthen the rights of investors across na-
tional borders. They typically consist in the sign-
ing of bilateral or regional investment treaties,
sometimes as part of efforts to create a common
market, to encourage foreign investments and to
protect the property rights of investors. For ex-
ample, after the breakdown of the multilateral
Doha negotiation rounds under the auspices of
the WTO, the world'’s two largest economic blocs,



the US and the EU, have turned to negotiate the
“Transatlantic Trade and Investment Partnership”
(TTIP), the largest bilateral economic agreement
worldwide, with the hope of creating a blueprint
for worldwide investment standards. However,
negotiations on this treaty have stalled, follow-
ing criticism targeting its effects on labor, health
and environmental standards, and the inves-
tor-state dispute settlement mechanism, which
would have granted private investors the right
to sue states if they violate treaty provisions. In
general, the liberal push for economic integration
across national borders seems to have come to a
halt across the world.

In turn, contestations of the liberal script seek
to strengthen national sovereignty. They consist
in adopting protectionist measures in matters of
investment. Until the 1990s, such contestations
were often seen in Latin American states. Based
on dependency theory, they argued that foreign
investment kept their economies dependent from
capital exporting countries, thus limiting their ca-
pacity to develop their own national industries
(Sornarajah 2010: 57-59). In consequence, they
closed their borders to foreign investments, and
frequently nationalized foreign businesses. To-
day, such contestations to foreign investments
seem to experience a “revival,” not only in devel-
oping countries, but also in developed countries.
For example, citing national security concerns,
the German government is currently debating
whether to allow the Chinese telecommunica-
tions company Huawei to invest in the expansion
of the 5G network in Germany.

Overall, regarding international trade and in-
vestment, the border script as enshrined in in-
ternational law, as well as a high number of bi-
lateral and regional economic treaties, impose
substantial limitations on the state to control the
flow of goods, services and capital across its bor-
ders. These limitations seem to be stronger in
the case of trade than in the case of investments.
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Furthermore, the realities of economic globaliza-
tion have contributed to substantial limitations
of state capacity for autonomous action, even
without the constraints imposed by internation-
al law. It is important to highlight that, in contrast
to the other types of cross-border movements
discussed in the other chapters of this paper (i.e.
of people, force and communication), the point
of reference for international agreements gov-
erning cross-border trade and investment is not
rights-based, but outcome-based. They invoke
the alleged benefits of economic integration for
everyone involved. Nevertheless, they can be in-
terpreted to strengthen the freedom of trade and
contract in an indirect manner by prohibiting ar-
bitrary discrimination between trading partners.

4.3 MOVEMENT OF PEOPLE ACROSS
NATIONAL BORDERS

A third type of cross-border transaction is the
movement of people (i.e. migration). As with the
issues discussed in other sections of this paper,
international law on migration is characterized by
a normative tension between collective self-de-
termination and individual rights. On the one
hand, migration policy falls within the domestic
jurisdiction of each state. The state’s right to de-
cide who can get access to its territory complies
with the principle of collective self-determination
and territorial sovereignty. On the other hand,
however, after World War Il and the establishment
of international human rights law, a considerable
body of law emerged that strengthened the in-
dividual freedom to move across borders and to
limit state sovereignty over migration policy. As
we will see in the following, the emphasis on in-
dividual rights versus national sovereignty differs
depending on the type of migrants addressed (ta-
ble 3). These are (1) emigrants, i.e. those cross-
ing a border to leave their country of residence,
(2) forced migrants (refugees and asylum seek-
ers), i.e. those fleeing from persecution and seri-
ous human rights violations, and (3) “voluntary”
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Type of cross-
border transaction

Rights deriving
from collective self-
determination

Rights deriving
from individual
self-determination

Enforcement of the
liberal border script

Contestations of
the liberal border
script

Emigration

Weak
Protection of
national security

Strong

Freedom to leave
any country and
to enter one’s own
country

Invoking national
security to impose
exit bans on
dissidents

Forced Migration

Medium/Weak
The state has

Medium/Strong
Right to seek

Extension of

1. Citing threats to

the right to grant asylum and the scope of the national security
asylum principle of non- refugee definition  and public order
refoulement 2. Categorizing
refugees as
economic migrants
“Voluntary” Strong Weak
Migration Immigration policy 1. Right of family Global freedom 1. Limitations

falls under national
jurisdiction

re-unification

2. Prohibition
of racial
discrimination

of movement and
equal opportunities

to family re-
unification

2. Indirect exclusion
along ethnic, racial

or religious lines

Table 3: National Borders and the Movement of People

migrants, i.e. those moving in search of better
opportunities or other reasons.’® We are going
to discuss the principles and norms that govern
these forms of migration under international law
in turn, ask to what extent they reflect the ideas
of the liberal script, and map some contestations

4.3.1 EMIGRATION

The first group of migrants defined by interna-
tional law are emigrants, i.e. those that cross a
border to leave their country of residence. In-
ternational law clearly emphasizes the individu-
al right to emigrate and strongly limits national

18  As we will discuss further below, particularly the distinction
between “voluntary” and “forced” migration is a legal construc-
tion that contains some degree of arbitrariness, reflecting the
reluctance of states to accept limitations to their migration policy.
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sovereignty in matters of emigration control (Che-
tail 2019: 77-92). Fundamental human rights in-
struments such as the UDHR and the ICCPR guar-
antee the right to leave any country and to (re-)
enter one’s own country. For example, Article 12
of the ICCPR states that “Everyone shall be free
to leave any country, including his own” (Article
12(2)), and “No one shall be arbitrarily deprived of
the right to enter his own country” (Article 12(4)).
Emigration control is strictly limited to lawful re-
strictions in order to safeguard national security
and public order. In particular, the right to emi-
grate cannot be invoked to escape prosecution
or other civic obligations (such as paying taxes).

The right to emigrate has emerged after World
War II, having no legal precedent (Whelan 1981).
Its incorporation into the UDHR seems to have
been a reaction to totalitarian states’ exit bans



on dissidents, and their widespread practice of
stripping exiles of their citizenship. In fact, the
Soviet Union contested the incorporation of a
right to leave in the Human Rights Declaration
and abstained from the final vote. Various social-
ist states —in particular the GDR - imposed broad
travel restrictions on its citizens. In consequence,
the freedom to leave any country constituted an
important ideological dispute during the East-
West conflict.

To what extent does the right to emigrate reflect
the tenets of the liberal script? As we have seen,
the liberal script is marked by a tension between
collective self-determination and national sover-
eignty on the one hand, and individual self-deter-
mination on the other. Regarding emigration, cur-
rent international migration law clearly considers
the individual freedom of movement rights more
important than the sovereign control of borders.
This means that no one can be forced to stay in
a particular country against his or her will. The
right to emigrate and not to be forced to stay in
any country can be considered essential to per-
sonal self-determination. It is also considered an
important prerequisite for the realization of oth-
er liberties. Even political philosophers who ar-
gue that the state has every right to unilateral-
ly control its borders in the case of immigration,
take a different position with regard to emigra-
tion. For example, Michael Walzer (1983: 39) ar-
gues that the state has no right to prevent the
emigration of its citizens.

We currently do not observe widespread contes-
tations of the right to leave a country, neither
from an individual rights perspective, seeking to
expand individual rights, nor from a state’s rights
perspective, seeking to expand national sover-
eignty rights. On the one hand, we currently do
not observe reinforcements of the right to leave
a country, given that it is defined so broadly and
enjoys the status of a basic right. On the other
hand, contestations targeting the right to leave a
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country have subsided after the fall of the Sovi-
et Union and socialist regimes in Eastern Europe.
Nowadays, only very few authoritarian states like
North Korea contest this right as a matter of prin-
ciple. In contrast, less open contestations that in-
voke the exceptions to the right to emigrate may
occur. For example, China imposes exit bans on
dissidents, or reportedly confiscates the pass-
ports of the Uighur minority of Xinjiang as a mea-
sure against “terrorism.”"® These contestations
invoke the right of the state to prevent persons
from leaving the country when they are prosecut-
ed and when national security is at risk.

4.3.2 FORCED MIGRATION

The second group of migrants addressed by in-
ternational law are forced migrants, or refugees
and asylum seekers, who cross a border in or-
der to flee from persecution and serious human
rights violations (Chetail 2019: 169-199). Here, in-
ternational refugee and human rights law consid-
ers the right of individuals more important than
that of states. The UDHR grants every person the
right to seek and enjoy asylum from persecution
(Article 14(1)). Based on this provision, the Geneva
Convention on Refugees (1951) defines a refugee
as someone who, “owing to a well-founded fear of
being persecuted for reasons of race, religion, na-
tionality, membership of a particular social group
or political opinion, is outside the country of his
nationality” (Article 1(A)). By signing the Geneva
Convention, states have committed themselves
not to penalize the irregular entry of refugees
and asylum seekers, and not to return or “refoul-
er” them “to the frontiers of territories where his
life or freedom would be threatened” on the ac-
counts defined above (Article 33(1)). These prin-
ciples imply that, in the case of serious human

19 Kellogg, Thomas, Sile, Zhao 2019: China’s Dissidents

Can't Leave. Foreign Policy online, https://foreignpolicy.
com/2019/07/23/chinas-dissidents-cant-leave/ (accessed 22 May
2020).
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rights violations that threaten the life and dignity
of individuals, states have the duty to open their
borders to those seeking refuge. However, neither
the UDHR nor the Geneva Convention contain the
individual right to be granted asylum. Each state
retains the right to grant asylum, and therefore
has some flexibility concerning the assessment
of the refugee status.

Modern refugee law emerged during the interwar
period (Hathaway 2005: 83-92). At that time, Euro-
pean countries had to deal with forced displace-
ments caused by the disintegration of multi-eth-
nic empires and the emergence of totalitarian
states. A permanent international solution was
only achieved in 1951 with the signing of the Ge-
neva Convention, in reaction to the refugee and
migration movements caused by the Second
World War. The absence of an individual right to
asylum and the narrow definition of the refugee
status in the Geneva Convention reflect the re-
luctance of states (in particular immigration re-
ceiving states like the US) to commit to further
limitations of their sovereignty concerning mat-
ters of migration. It also has to be placed within
the historical context of the Cold War, as the ref-
ugees initially addressed by the Geneva Conven-
tion were mostly those fleeing from the Soviet
Union and its allied states (Hathaway 1990). The
temporal and geographic restrictions of the Ge-
neva Convention to the “events occurring in Eu-
rope before 1951” was lifted by the 1967 Protocol.
In recent decades, refugee law has been signifi-
cantly shaped by the emerging international hu-
man rights law.

To what extent does the admission of refugees
and asylum seekers reflect the liberal script?
Here, the tension between self-determination
of the nation state and individual rights is re-
solved in favor of the individuals whose lives are
threatened. The individual right to be protected
from persecution and serious human rights vio-
lations trumps any state’s right to control access
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to its territory. The normative point of reference
is the individual’s right to life and human dignity,
which the international community of states has
the duty to protect. This minimal notion is shared
across the spectrum of liberal political philoso-
phers dealing with the ethics of migration (Gibney
2018). However, the refugee definition contained
in the Geneva Convention remains limited in two
respects, which reflects the reluctance of states
to accept further limitations on their sovereign
right to control their borders. First, it does not
grant the right to asylum, which remains a prerog-
ative of the state; it merely requires states not to
push back refugees and asylum seekers to where
their lives may be at risk. Second, it includes on-
ly those in the refugee definition who flee from
political persecution but excludes those whose
life is threatened by other circumstances, such as
famine, extreme poverty or natural disasters. In
consequence, international refugee law reflects
only a “minimalist” liberal compromise between
national sovereignty and individual rights.

To what extent are the principles governing the
admission of refugees and asylum seekers con-
tested? Enforcements of the liberal script that re-
fer to the principle of individual self-determina-
tion attempt to expand the rights of individuals
to seek refuge. The most obvious enforcement
puts in doubt the limited scope of the refugee
protection contained in the Geneva Convention
- which defines refugees as those fleeing from
persecution — as a normatively arbitrary defini-
tion. It seeks to include other types of forced mi-
gration into the refugee definition. From this per-
spective, there is no reason to grant admission
only to those who are politically persecuted, as
persons fleeing from hunger, civil war and natural
disasters find themselves in equally life-threat-
ening situations. Adopting a more inclusive ref-
ugee definition would impose on states an ex-
panded duty to admit forced migrants (Chetail
2019: 175-177). The first organization to do so was
the Organization of African Unity (OAU) with their



1969 Refugee Convention, followed by the Cart-
agena Declaration of Latin American states. The
OAU Refugee Convention extends the refugee
definition to cover those who flee from “exter-
nal aggression, occupation, foreign domination
or events seriously disturbing public order in ei-
ther part or the whole of his country of origin
or nationality” (OAU Refugee Convention Article
1(2)). The EU, in turn, has introduced the notion of
“subsidiary protection,” which grants protection
to those who face death penalty, torture or de-
grading treatment, or life-threatening indiscrim-
inate violence in their countries of origin (Direc-
tive 2011/95/EU Article 15).2°

In contrast, contestations that refer to the right
of the state seek to limit the duty of states to
admit refugees and asylum seekers. We observe
two main strategies, which are often interrelat-
ed. The first one seeks to apply a restricted defi-
nition of refugees, and thereby to strengthen the
right of the state to reject asylum seekers. It puts
in doubt the good intentions of asylum seekers
by re-categorizing them as “economic migrants,”
that is, as persons who are not forced to move,
but who move voluntarily. This puts them in an-
other legal category, that of “voluntary” migrants
(see below). They can be denied admission with-
out breaching the norm of non-refoulement. The
second strategy of contestation consists in citing
threats to national security or limited resourc-
es to avoid the admission of refugees and asy-
lum seekers. The Geneva Convention on Refugees
acknowledges that considerations related to na-
tional security and public order may qualify for
not admitting refugees, but on a strictly individ-
ual basis. For instance, citing threats to public or-
der, the Hungarian government passed a legisla-
tive amendment in the wake of the 2015 refugee

20 As before, we must emphasize that we concentrate on nor-
mative contestations, i.e. they occur at the level of principles and
norms. It is perfectly possible that practices of border control are
“decoupled” from the script.
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crisis in Europe that allows to declare a “state of
crisis due to mass migration” involving pushbacks
and border militarization, when the number of
asylum seekers exceeds a certain number.?"

In terms of policies, states have been immense-
ly creative in avoiding their obligations to admit
refugees. Due to space limits, it is not possible to
provide an exhaustive list. A common practice is
“safe-third country” agreements. Many countries
make use of the concept of “safe-third countries”
to reduce the number of asylum applications in
their country. It stipulates that asylum seekers
can be returned to those countries where they do
not risk persecution and serious human rights vi-
olation. For example, the EU has made use of this
principle in the Dublin Regulations, as well as in
the “re-admission deal” with Turkey in 2016. Ac-
cording to the Dublin Regulations, asylum seek-
ers have to lodge their asylum applicationsin the
member state of first entry to the EU. This has ef-
fectively shielded North-Western European coun-
tries from asylum applications of refugees enter-
ing the EU over its Southern and South Eastern
border. The EU-Turkey deal operates on a similar
premise. Another practice consists in “pushback”
operations at the border. These are measures
that undermine the principle of non-refoulement,
stipulating that refugees at the border shall not
be returned to where their lives are at risk. Push-
backs prevent refugees from exercising their right
to seek asylum. The EU’s border control agency
Frontex, as well as Australia’s “Pacific Solution,”
where asylum seekers are transported to offshore
detention centers, have been accused of practic-
ing such pushbacks.

21 Gulyas, Gergely 2015, Minister of Prime Minister’s Office, “Gov-
ernment declares state of crisis due to mass migration in two
counties”, https://www.kormany.hu/en/prime-minister-s-office/
news/government-declares-state-of-crisis-due-to-mass-migra-
tion-in-two-counties (accessed 22 May 2020).
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4.3.3 “VOLUNTARY"” MIGRANTS

The third group of migrants under internation-
al law are “voluntary” migrants, in particular mi-
grant workers who cross the border in search of
employment or economic opportunities.?? The
state retains the right to grant or reject admission
of voluntary migrants. Conversely, this means that
international law acknowledges the right to move
deriving from the principle of individual self-de-
termination only to a very limited extent. In con-
sequence, immigration policy often follows the
requirements of the national economy, and mi-
grants are selected based on their skills and qual-
ifications.

There are two main limitations to state discre-
tion regarding the selection of voluntary migrants
that derive from individual rights. The first limita-
tion stems from the right to the respect for family
life, enshrined in international human rights in-
struments (e.g. UDHR Article 16(1) and ICCPR Ar-
ticle 23). This generally entails the right of fami-
ly re-unification across borders, when there is no
reasonable alternative to do so elsewhere (Che-
tail 2019: 124-132). The second limitation on the se-
lection of immigrants derives from the prohibition
of racial discrimination enshrined in internation-
al human rights law, which prohibits any “distinc-
tion, exclusion, restriction or preference based
on race, colour, descent, or national or ethnic or-
igin” (ICERD Article 1(1)). While it remains unclear
to what extent this provision is actually applica-
ble to immigration policy, international case law
and state’s practice suggests that this principle
has been largely accepted (Joppke 2005).

22 We would like to point out that the term “voluntary” migrants
- as opposed to forced migrants - is somewhat misleading. First,
people who move to escape poverty and hunger are considered
“voluntary” migrants as well, because they do not qualify as refu-
gees under international law. Second, the motivations to migrate
are often manifold, and may include both “forced” and “volun-
tary” elements. Sociologically speaking, forced and voluntary
migration may overlap in practice.
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The view that the state has the right to control
immigration emerged in Europe and North Amer-
ica towards the end of the 19th century, with the
tightening of the nexus between the monopoly
of force, territory and population as the funda-
mental components of the nation state. As the
historian John Torpey puts it, the state progres-
sively monopolized the authority over the “means
of movement” just as it monopolized the use of
force (Torpey 2000). Since the First World War, im-
migration policy has fully fallen under the do-
mestic jurisdiction of each state, which has re-
mained the status quo until today. In an initial
phase of immigration control, many countries en-
acted discriminatory policies targeting specific
racial and ethnic groups, such as the “Chinese
Exclusion Act” in the United States or the “White
Australia Policy” (Chetail 2019: 46-51). These laws
were mostly repealed until the 1960s, mirroring
the establishment of human rights law and the
success of the civil rights movement.

To what extent does the principle governing the
admission of voluntary migrants reflect the liber-
al script? When it comes to voluntary migration,
the sovereign right to control access to a par-
ticular territory trumps the individual freedom
to move (Miller 2007, 2016). The individual choice
to migrate to another country - e.g. to look for a
job - is not considered to impose any relevant
normative obligations on a state to grant access
to its territory. Seen from a radical-liberal per-
spective that puts individual self-determination
above all, the right of the state to limit immigra-
tion does not seem justified, since it restricts in-
dividual freedom, a right that all people in the
world are equally entitled to (e.g. Carens 2013).
So called “communitarians,” in turn, argue that
states have the right to close their borders to im-
migrants. To substantiate their position, they re-
fer to another liberal value, namely the value of
collective self-determination, which derives from
the individual right to associate. However, both
camps agree that immigration policies at least



have to respect the human rights and dignity of
migrants. According to Christian Joppke, migrants
may only be selected for what they “do,” and not
for what they “are” (Joppke 2005: 2-3). This means
that migrants cannot be selected on racial or eth-
nic grounds, but only in terms of such individu-
al characteristics as their skills, qualifications or
family ties.

Enforcements of the liberal script seek to
strengthen the rights of the individual to cross
borders. The main argument put forward by ad-
vocates of global freedom of movement claims
that the way the world is organized is fundamen-
tally unjust (for many others see Shachar 2009;
Carens 2013). Citizens who were born in a poor
country in Africa or Asia have significantly less
life chances than citizens who were born inarich
country in Europe or North America; the former
group will most likely have a lower income, less
education, less health care, and a higher mortal-
ity rate. One’s country of birth, however, is com-
pletely determined by luck, and not by choice,
personal effort or achievements. This, in turn,
violates the principle that all human beings are
born equal and should enjoy the same opportu-
nities. Restrictions on international mobility sta-
bilize the unjust world order, as they privilege
and protect those who were lucky enough to be
born in a wealthy country, while hindering peo-
ple from poor countries to escape their fate and
look for better life chances in richer countries.
Hence, the right to migrate to another country
should be guaranteed in order to realize the idea
of equal opportunities.?3

23 There is another argument in favor of opening borders for vol-
untary migrants that follows a more consequentialist ethical argu-
ment. It reads as follows: Closed borders lead to a suboptimal use
of human capital whereas introducing individual freedom of move-
ment rights encourages labor mobility every country will benefit
from. Correspondingly, economic free movement regimes, particu-
larly for workers, have been introduced at the regional level across
the world, with varying degrees of openness (Chetail 2019: 97-119).
The most advanced is certainly the free movement regime of the
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There are also contestations of the principles
governing the admission of voluntary migrants
that attempt to strengthen the rights of the state
to control its borders. Some strategies limit the
right to family re-unification. For instance, many
countries have introduced income and language
requirements for the admission of family mem-
bers of citizens and residents (Ellermann/Goe-
naga 2019). Other strategies undermine the prin-
ciple of non-discrimination between immigrants
along racial, ethnic or religious lines. We currently
do not observe the comeback of immigration pol-
icies with explicit discriminatory intent, but rath-
er policies that operate on “pretextual” grounds,
as observed by Ellermann and Goenaga (2019). An
infamous example is Executive Order 13769 of the
Trump Administration. Citing security concerns, it
sought to block the entry of citizens from seven
majority-Muslim countries to the United States.
Accordingly, it was referred to as the “Muslim
ban.” Less obvious contestations of the princi-
ple of non-discrimination can be found in the vi-
sa policies of many countries. For instance, visa
waiver programs for international travel are high-
ly stratified along countries of origin, reflecting
their levels of socio-economic development and
democratic standards (Mau et al. 2015). These vi-
sa regimes put heavier burdens on immigrants
from less developed countries.

Overall, we see that international migration law
has imposed considerable limitations on nation-
al migration policies. These differ depending on
the type of migration. The strongest limitations
to state sovereignty concern emigration, followed
by forced migration. When it comes to so-called

EU, which allows EU citizens to freely travel across the EU’s internal
borders and seek employment and residence in all member states
as an individual right. However, it must be highlighted that such
free movement regimes remain limited to the regional level and to
states with similar levels of socio-economic development, and en-
tail the fortification of external borders, such as in the case of the
EU. Nevertheless, even such regional free movement regimes have
been contested in order to “take back control” over immigration
policy, as was the case with Brexit.

31



SCRIPTS WORKING PAPER NO. 4

voluntary migration, the state retains much of its
sovereign rights. We have argued that these lim-
itations reflect a “minimalist” liberal notion. Nev-
ertheless, even these principles are strongly con-
tested across the world. As we have seen, these
contestations exploit the fragmentary nature and
many ambiguities of international migration law
to reassert national sovereignty over immigra-
tion policy.

4.4 FORCIBLE INTERVENTIONS ACROSS
NATIONAL BORDERS

Finally, we take forcible interventions to be an-
other form of cross-border transactions that
can be interpreted in light of the liberal border
script, apart from trade, investments, migration
and communication. In contrast to these forms,
however, the agents intervening across nation-
al borders are not individuals or organizations,
but other states and their military forces. Never-
theless, we include the use of force in our typol-
ogy of cross-border interactions, because, as we
will see, it targets individuals and their rights to
self-determination as well.

To what extent does international law authorize
states to penetrate the borders of another state
by force? Here, the principle of national sover-
eignty and the state’s monopoly of force over its
territory reigns supreme, strictly prohibiting forc-
ible interventions across national borders (see
table 4). National sovereignty is barely limited by
opposing principles. As we will see below, only re-
cently have limitations been discussed that de-
rive from the responsibility of the international
community to protect individual rights in the case
of mass atrocities - but these are very weakly de-
veloped and contested (Byers 2005). As in other
chapters, we are first going to describe the norms
and principles governing forcible interventions
across national borders, then we ask to what ex-
tent they reflect the liberal script, and finally, we
map some of their contestations.

The strict prohibition to use force across nation-
al borders rests on two interrelated general prin-
ciples: Non-intervention and the prohibition to
use force in international relations (Gray 2018).
These principles derive from the UN Charter, the
founding treaty of the United Nations, of which
193 states are now members. In particular, Article
2(4) states that: “All Members shall refrain in their

Rights deriving
from collective
self-determination

Type of Cross-Bor-
der Transaction

Rights deriving
from individual
self-determination

Contestations of
the liberal border
script

Enforcement of the
liberal border script

Use of Force Very strong
1. Principle of

non-intervention

2. Prohibition of the
use of force

Very weak
Protection against
atrocity crimes au-
thorized by the UN
Security Council

1. Protection of na-
tionals abroad

2. Self-defense

against non-state
actors

1. Humanitarian in-
tervention

2. Pro-democratic
intervention

3. Pre-emptive
self-defense

Table 4: National Borders and the Use of Force
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international relations from the threat or use of
force against the territorial integrity or political
independence of any state, or in any other man-
ner inconsistent with the Purposes of the United
Nations.” In a landmark decision on the US inter-
vention against the Sandinista government of Nic-
aragua, the International Court of Justice spelled
out the principle of non-intervention further. It
prohibited any coercion against a state’s internal
and external affairs, i.e. the freedom to choose
its own “political, economic, and cultural system,
and the formulation of foreign policy” (Nicaragua
case, para 205). This prohibition covers direct mil-
itary action in another territory or providing sup-
port to subversive groups and terrorists.

The UN Charter’s emphasis on the strict prohibi-
tion of forcible intervention in another state is a
consequence of the experience of two devastat-
ing World Wars. Even though the notion of nation-
al sovereignty and the equality of states can be
traced back to the Peace of Westphalia, forcible
intervention by powerful states continued to be
a frequently used measure in international rela-
tions. With the establishment of the UN after the
Second World War, the world attempted to re-
build an international order premised on peace-
ful relations between states and the respect of
human rights. In particular, it sought to shield
smaller nations from the aggression of more pow-
erful states, as had occurred with the German in-
vasion of Poland in 1939. The principle of non-in-
tervention was further invigorated in the context
of decolonization and the emergence of the Non-
Aligned Movement. These countries feared inter-
ference in their domestic affairs by the world'’s
superpowers. They frequently continue to insist
on the principle of non-intervention as a corner-
stone of international relations.

The strict prohibition to forcibly intervene in an-
other state is limited by two principles laid out
in the UN Charter. The first principle is self-de-
fense in the case of an armed attack and until
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the Security Council has taken the appropriate
measures to restore peace, as suggested in Arti-
cle 51. The second principle is laid out in Chap-
ter VIl and concerns collective action by the Se-
curity Council. The Security Council consists of
fifteen member states of the UN. Its permanent
members - Great Britain, China, France, Russia,
and the United States - hold a veto power. Ten
non-permanent members represent different re-
gions of the world and are elected for a term of
two years. The Security Council can decide to use
force against a state as a last resort to restore in-
ternational peace and security (Article 42). How-
ever, given the ability of the permanent members
of the Security Council to veto decisions, it has
rarely invoked Chapter VIl of the UN Charter. One
of the few exceptions include the First Gulf War
in 1990/1991, following the Iraqi invasion of Ku-
wait. The Security Council authorized UN mem-
ber states to use “all necessary means” to ensure
the withdrawal of Iraqi forces, which was followed
by the invasion through an US-led coalition (Gray
2018: 272-274).

More recently, and in particular after the expe-
rience of genocides in former Yugoslavia and
Rwanda in the 1990s, there have been attempts
to re-interpret the Chapter VIl powers of the Se-
curity Council in light of the “Responsibility to
Protect” (R2P) doctrine (Gray 2018: 58-64). The
Responsibility to Protect is a doctrine that sug-
gests that states have the duty to protect their
populations from humanitarian disaster, and, if
they fail to fulfil this duty, the international com-
munity is entitled to take action, if necessary, by
force. The grounds for intervention cover eth-
nic cleansing, war crimes, genocide, and crimes
against humanity. The UN General Assembly en-
dorsed this doctrine in 2005, and it was invoked
by the Security Council resolution to impose a no-
fly zone in Libya in 2011. However, the R2P remains
a vague and controversial concept. In particular
with reference to the NATO intervention in Libya,
R2P was criticized for providing a pretext to oust
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Muammar al-Gaddafi. International law in this re-
gard remains under development.

To what extent does the almost unlimited prohi-
bition to force the borders of another state reflect
the tenets of a liberal script? As we have argued
above, the liberal script is marked by an inher-
ent tension between national sovereignty and in-
dividual rights. On the one hand, the principle
of non-intervention and the prohibition to use
force clearly put national sovereignty and hence
the idea of collective self-determination first. Na-
tion states are protected from being coerced by
foreign imperial or colonial powers against their
will. This is clearly the intention of the UN Char-
ter, which asserts peoples’ right to self-determi-
nation and the equality of states in Article 2(2) as
a pillar of the postwar international order. On the
other hand, however, the prohibition of forcible
intervention equally protects autocratic regimes
that repress their citizens’ individual rights. As we
have discussed in section 2, this is hardly in line
with liberal principles, according to which only
those political regimes are legitimate that ulti-
mately rest on the equal consent of individuals.
International law only leaves a very small open-
ing to collective intervention by the internation-
al community when a state violates the individ-
ual right to life on a massive scale as in the case
of atrocity crimes. This reflects the reality of an
international order built on the principle of na-
tional sovereignty and less on liberal principles.

The prohibition of forcible intervention faces
contestations from two different perspectives,
both advocating to expand the possibilities of
military intervention, but for very different rea-
sons. Enforcements of the liberal script seek to
limit national sovereignty and to expand options
for an intervention in the light of individual rights
and democracy. Contestations of the liberal script
seeks to expand military interventions by refer-
ring to the right of self-defense that includes
the protection of nationals abroad, self-defense
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against non-state actors such as terrorists, and
pre-emptive self-defense, all of which imply forc-
ible interventions in another state. All of these
actions are based on controversial interpreta-
tions surrounding the principle of non-inter-
vention by force, and they have been invoked by
various states in recent conflicts. We must em-
phasize again that we classify these contestations
based on the principles and norms they invoke.
It is perfectly possible that these do not reflect
the underlying motivations of state action. For
example, states may pay lip service to the doc-
trine of “humanitarian intervention,” but instead
of primarily seeking to protect civilians against
mass atrocities, they force a regime change out
of strategic self-interest. In the language of John
W. Meyer and the Stanford School, we would in-
terpret this as a “decoupling” of state practice
from the script.

A typical enforcement of the liberal script con-
testing the principle of non-intervention is the
doctrine of humanitarian intervention. Under the
doctrine of humanitarian intervention, individual
states or a group of states are entitled to inter-
vene in another country in the case of a humani-
tarian crisis, if the Security Council fails to react.
The normative point of reference for humanitar-
ian interventions is the protection of universal
individual rights against serious human rights
abuses, in particular the right to life. If a state
is not capable of protecting the individual right
to life or actively violates it on a massive scale
by committing genocide, war crimes or crimes
against humanity, it rescinds its right to national
self-determination and other states are entitled
to intervene by force. This doctrine was most fa-
mously invoked in the context of NATO’s interven-
tion in Kosovo in 1999, after the Security Council
failed to act on its Chapter VII powers due to the
veto of Russia and China (Gray 2018: 40-58). How-
ever, it is opposed by many states because they
fear that it may be used as a pretext for strate-
gic intervention.



Even more controversial than the doctrine of hu-
manitarian intervention is that of a pro-demo-
cratic intervention that seeks to alter the politi-
cal system of another country (Gray 2018: 64-68).
Its stated aim is to liberate people from author-
itarian regimes and to introduce democracy in
another country. In our interpretation, this con-
stitutes an enforcement of the liberal script, be-
cause it refers to the individual right to freely as-
sociate and (allegedly) seeks to install a form of
government that rests on the consent of the gov-
erned, i.e. ultimately on individual self-determi-
nation. It argues that interventions are justified
in order to help the individuals of another state
to choose their form of government in free and
equal terms. Pro-democratic regime change was
sometimes evoked in the context of the US inter-
vention in Iraq in 2003 and continues to be dis-
cussed in relation to Iran and North Korea. How-
ever, states have not attempted to provide any
legal justifications for pro-democratic interven-
tions and attempts to “import” democracy to an-
other country have repeatedly failed in practice.

Contestations of the liberal script also advo-
cate to expand the possibilities of military inter-
vention, but not to prevent human rights abus-
es or repressive regimes. Instead, the intention
is to reassert national sovereignty against its in-
fringement. A typical contestation that invokes
the right to self-defense enshrined in Article 51
of the UN Charter in order to justify intervention
is the protection of nationals abroad. It was most
recently claimed by Russia in its military occupa-
tion of Abkhazia and South Ossetia in 2008 and
the annexation of the Crimean Peninsula in 2014
(Gray 2018: 168-169). A second kind of interven-
tion based on the right of self-defense are ac-
tions against non-state actors such as terrorists.
This right has been invoked mainly by the Unit-
ed States after the September 11th attacks and
its global “war on terror,” for example in the case
of targeted killings such as the killing of Osama
bin Laden in Pakistan (Gray 2018: 233-237). Finally,
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the right to self-defense is also invoked to justi-
fy preemptive strikes against actors identified as
an imminent threat to national security. George
W. Bush mainly supported the doctrine of a pre-
emptive strike against terrorists in his global “war
on terror”; more recently, it has also been consid-
ered in relation to the nuclear capabilities built
by Iran and North Korea in breach of internation-
al agreements (Gray 2018: 248-261). Needless to
say, all of these claims are subject to contesta-
tions by the international community.

Overall, we see that international law impos-
es only very weak limitations on the principle
of non-intervention and the prohibition to use
force. Self-determination of nation states and na-
tional sovereignty are principles that are sacro-
sanct and barely limited by opposing principles
like the protection of human rights of people liv-
ing in other countries. Most attempts to change
these limitations in light of other norms remain
hotly contested out of concern that doctrines
such as humanitarian intervention are being used
as a pretext by powerful states to intervene in
less powerful countries following strategic inten-
tions. Thus, when it comes to the use of force
across national borders, the current border script
asserts national sovereignty except for cases of
serious human rights violations.

5 CONCLUSION

The Cluster attempts to analyze current contesta-
tions of the liberal script, its causes and its conse-
quences. This logically requires defining the con-
tent of the liberal script. In this paper, we tried to
define one aspect of the liberal script, namely the
liberal border script, and to map some key con-
testations. We argued that the idea to organize
societies as nation state societies constitutes
the hegemonic societal script, and that a “border
script” contains normative ideas about the extent
to which the state is allowed to regulate social
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interactions across its territorial borders. In our
view, four types of interactions are particularly
relevant: personal and public communication,
migration (emigration, immigration and forced
migration), economic transactions (trade and in-
vestment), and military interventions. The liber-
al border script is characterized by an inherent
tension between the individual right to engage
in interactions across national borders, and the
right of the state to interfere with these interac-
tions. We have tried to trace the specific contents
of the contemporary border script in postwar in-
ternational law, and to interpret it in light of liber-
al principles. National sovereignty over questions
of border control is most limited by the personal
freedom to communicate and to exchange infor-
mation, and it is most strongly protected in the
case of forcible interventions by foreign powers.
For each of these domains, we have pointed out
how the liberal elements of the border script are
being enforced (e.g. through humanitarian inter-
ventions or extensions of the refugee definition),
and how they are being contested (e.g. by raising
tariffs on foreign goods or blocking access to for-
eign news sources).

Overall, we come to the conclusion that the pre-
cise extension of the concept of the liberal bor-
der script is hard to determine, given that it is
characterized by an inherent tension between the
principles of individual and collective self-deter-
mination. The liberal border script does not just
equal open borders; it must acknowledge the
state’s right to control its borders if this rests on
the equal consent of its citizens. However, given
that individual self-determination is the norma-
tive core of the liberal script, and that collective
self-determination has to be justified in light of
this principle, we argue that the main thrust of
the liberal border script is to emphasize individ-
ual freedoms and the corresponding universal
rights (like the freedom of communication or of
commerce and trade) vis-a-vis the state. In prac-
tice, as we have seen, restrictions of these rights
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typically make reference to national security con-
cerns and threats to the integrity of the political
community. While it is hard to determine an ex-
act tipping point, contestations that emphasize
collective rights have a tendency towards illib-
eralism the stronger they interfere with individ-
ual rights.

The primary goal of this paper was to devel-
op a scheme of classification in order to grasp
the liberal border script and its contestations. A
clear definition of the liberal border script may
be helpful to structure empirical projects and to
select future projects within the Cluster in order
to avoid that projects in a research unit are on-
ly loosely connected to each other. In addition,
it might stimulate further research. We can think
of three further avenues of research in particular.
First, why do the four types of cross-border inter-
actions differ in the extent to which they highlight
individual or collective self-determination? For
example, economic transactions across borders
are much more open than political interventions.
What does this reveal about the nature of liber-
alism and its influence on the contemporary in-
ternational order? Secondly, it could be fruitful to
map varieties of the liberal border script across
time and space. On the one hand, the principles
of individual and collective self-determination
may be balanced out in different ways across the
history of the liberal script. On the other hand,
other actors than nation states controlling their
borders might appear on the “scenery,” such as
subnational or supranational actors. Finally, as
we have already mentioned, a future research
project will have to determine precisely what
constitutes “internal” and what constitutes “ex-
ternal” contestations, i.e. challenges from “with-
in” or “of” the liberal principles of the contem-
porary border script.

A further goal of this paper was to prepare
the theoretical groundwork for an operation-
alization of the liberal border script for future



empiricalprojects of the Cluster. One of those
projects we are involved in is a comparative sur-
vey that aims to measure the level of support
for core tenets of the liberal script by the pop-
ulations of different countries of the world. We
propose to formulate survey questions for each
of the categories of cross-border interactions
we have identified in this paper (communica-
tion, economic transactions, migration and use
of force), and ask to what extent respondents ei-
ther support individual rights or the rights of the
nation state to control borders. A preliminary at-
tempt to formulate such survey questions can be
found in the appendix.

To wrap up, it is also necessary to point out two
caveats. First, we have tried to approach the defi-
nition of the liberal border script in a descriptive
manner. It must be emphasized that a descrip-
tion of a script and its normative content is some-
thing different than providing justifications for it.
We understand the liberal script as an empirical
phenomenon: a set of normative ideas and insti-
tutional prescriptions that can be described and
analyzed independently of whether one agrees
with each and every one of them.

Second, we must point out that a script is a set
of norms and principles; actors may adhere to
them or not, they may interpret them in differ-
ent ways, or they may even claim to adhere to
them while practicing something else. While the
script of international law may increasingly em-
phasize individual rights, the reality of state prac-
tice may look quite different, given that it is the
state that has control over the crucial resources
to enforce its will. In this paper, we have focused
on what states profess to do when they follow
the liberal script, and not what they actually do.
The extent to which state practice is decoupled
from the script (to use a concept from sociolog-
ical neo-institutionalism) is an empirical ques-
tion that cannot be answered within the remits of
this paper. Nevertheless, we have good reasons to
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believe that the liberal script exerts some norma-
tive force on states. As we have seen, state actors
often justify their actions or criticize those of oth-
er states with reference to the tenets of the script.
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APPENDIX

OPERATIONALIZATION OF THE LIBERAL BORDER SCRIPT AND ITS CONTESTATIONS

IN A GLOBAL SURVEY?2*

Dimensions of the Liberal
Border Script

Questions measuring the different dimensions of the liberal border script

Intro

People have different opinions on various issues. We are interested in your
personal view on the following topics. How would you rate your view on this
scale?

(Respondents see a scale running form 1-10 defined by two poles).

“1" means that you agree completely with the statement on the left.
“10” means that you agree completely with the statement on the right.
If your view falls in between, you can choose any number in between.

Core Liberal Values

Individual Self-Determi-
nation versus Collective
Self-Determination

1) Some say every person should be free to determine his / her own destiny.

10) Others argue that society can limit the freedom of individuals if this is
better for the society.

Human (Individual) Rights
versus Collective Self-De-
termination

1) Some say every human being has inalienable basic rights that under no
circumstances can be restricted by a state.

10) Others argue that the nation state is allowed to restrict human rights un-
der certain circumstances.

Liberal Border Script

Communication

Personal Communication

1) Everyone has the right to communicate (via internet or using traditional
channels) freely across borders with everyone in the world.

10) The state has the right to restrict its citizens’ communication with people
abroad when the country's security is threatened.

Public Communication

1) Everyone should be able to receive all political information from foreign
media, even if some of the content is incorrect.

10) A state has the right to ban access to foreign media and websites if it be-
lieves the information is harmful to the country.

24 Some of the questions can certainly be formulated differently
and / or more simply. However, this is not important at this point.
Our intention is to give a first idea of how to operationalize the
border script in a survey with a battery of questions. There are

of a vignette design. Different scenarios will be randomly assigned
to the respondents. We do not discuss this somewhat more
complex version to measure the border script at this point, as the
explanations have an illustrative function only.

alternative ways to measure the liberal border script. One consists
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People

Emigration

1) Under no circumstances is my country allowed to prevent people from
leaving the country in order to live in another country.

10) If it is in my country’s interest, the state has the right to hinder citizens to
leave the country.

Refugees: Access

1) People from other countries who are persecuted and apply for refugee
status should be allowed to come and stay in my country until the situation
in the refugees’ country of origin has improved.

10) My country has always the right to reject people from other countries
even if they are persecuted.

Migrants: Access

1) All people from other countries who want to come and work in my country
should be allowed to do so.

10) My country has the right to accept only those migrants our economy
needs.

Migrants: Access of Family
Members

Should the spouses and children of those migrants who have been living in
my country for a little longer also have the right to immigrate to my country?

1) Yes, definitely

10) No, definitely not

Migrants: Discrimination of
Specific Groups of Migrants

Assuming that the labor market in your country absolutely needs workers
from abroad. How should immigrants be selected?

1) Only people with the best skills should be let in.

10) In addition to skills, only people who match our culture / religion should
be considered

Economic Transactions

Trade 1) Foreign companies should be allowed to sell their products in my country
even if this leads to more competition for local companies.
10) My country has the right to restrict foreign companies to sell their prod-
ucts in my country in order to protect local companies.

Investments 1) Foreign companies should be allowed to invest their money in my country

and to buy (German) companies.

10) My country has the right to restrict foreign companies to invest their
money in my country and to buy (German) companies.
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Forcible Intervention

Humanitarian Intervention

1) Under no circumstances do states have the right to intervene militarily in
another country, even if human rights are massively violated in the respec-
tive country.

10) States have the right and the duty to intervene militarily in another coun-
try in order protect civilians against mass atrocities.

Pro-Democratic Interven-
tion

1) Under no circumstances do states have the right to intervene militarily in
another country, even if the country is ruled by a dictator.

10) States have the right and the duty to intervene militarily in another coun-
try in order to free the people from a dictator and to establish a democracy.

Protection of Nationals
Abroad

Suppose that people who live in a neighboring county and belong to your
ethnicity /to your nationality are oppressed by the government in that coun-
try. Do you think that your country has the right to intervene militarily in or-
der to protect your nationals?

1) Yes, definitely...

10) No, definitely not
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