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Institutions of the Inter-American Human Rights

System and Their Role in Shaping the Liberal

International Order

Cristiane de Andrade Lucena Carneiro and Mariane Monteiro da Costa

ABSTRACT

This paper chronicles the protagonism of two central institu-
tions within the Inter-American human rights system in the
process of co-constitution of the International Liberal Order:
The Inter-American Commission on Human Rights (IACmHR)
and the Inter-American Court of Human Rights (IACtHR). The
paper analyses two cases, decided by the Commission and
the Court, wherein the processes of norm creation are obser-
vable and well documented. The first case explores the role
of the IACmHR in the development of ,naming and shaming*
practices following the IACmHR's in loco visit to Argentina in
1979. The second case (Ximenes Lopes vs Brazil, 2006) deals
with the IACtHR's decision involving the rights of individuals
with mental illness to showcase the innovative approach the
Court embraced. The conclusion highlights Latin American
countries acting as co-constituents of the Liberal Internati-
onal Order - a role often ignored by the traditional historio-
graphy of international human rights.

1 INTRODUCTION

This paper chronicles the role of Latin American
countries and institutions of the Inter-American
human rights system in instances where princi-
ples of the Liberal International Order (LIO) were
advanced. We rely on the mechanism of co-con-
stitution to showcase instances where Latin Amer-
ican countries resisted American hegemony in the
region. Likewise, the two institutions of the In-
ter-American human rights system were import-
ant architects of the LIO when they went above
and beyond prevailing understandings and in-
terpretations of these principles. Marcos Tourin-
ho speaks of co-constitution by “weak” states to
contrast the position of these actors vis-a-vis the
original drafters of the LIO, the winners of World
War Il (Tourinho 2021).

Our analysis discusses three co-constitution
mechanisms: resistance, community, and norms.
We offer several examples of resistance, even prior
to 1948 when the Organization of American States
(OAS) was created. The two case studies present-
ed in this paper speak more directly to the mecha-
nism of norms, whereby regional actors contribut-
ed to building the LIO by advancing the substance
and the process associated with liberal principles.
The first case discusses the visit of the Inter-Amer-
ican Commission of Human Rights to Argentina in
1979 and the Commission’s decision to publish its
final report in 1980. Twenty-six years later, the sec-
ond case, Ximenes Lopes vs Brazil (2006), analyses
the innovative legal approach of the Inter-Amer-
ican Court of Human Rights regarding the treat-
ment of people with mental disabilities.

The paper analyses these cases involving the
Commission and the Court to argue that the his-
toriography of international human rights was di-
rectly impacted by Latin America. The contribution
of Latin American state and non-state actors, in-
cluding intergovernmental organisations, has of-
ten been neglected. Our paper seeks to address
this gap. The paper proceeds as follows: section
two offers a brief overview of international hu-
man rights from a Latin American perspective. This
section chronicles the development of regional
human rights institutions as a path-dependent
phenomenon. Section three presents the Liber-
al International Order with a focus on key prin-
ciples and on how these principles are in ten-
sion with the principles of the Westphalian Order.
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This section also discusses the theoretical frame-
work proposed by Tourinho (2021), which is sub-
sequently mobilised in the case studies. Section
four brings the two case studies, showcasing the
protagonism of the Inter-American Commission
on Human Rights and the Inter-American Court
of Human Rights. This section analyses how these
two institutions “created” norms, thus contrib-
uting to the Liberal International Order through
their actions. The final section concludes and
identifies avenues for further research.

2 HISTORY OF INTERNATIONAL HUMAN
RIGHTS IN LATIN AMERICA

Itisa common mistake to suggest that the idea of
international human rights only emerged after the
end of World War Il as a reaction to the Holocaust
and the human suffering that the war entailed. In
fact, the notion of an international dimension to
protecting the most basic rights of individual hu-
man beings has been around in the realm of po-
litical philosophy for a long time. This same idea
was at the heart of the constitutional revolutions
in the late 18th century as well as the American
Revolution. Even earlier, the Glorious Revolution
in the 16th century had already institutionalised
freedom of religion. These early developments
were circumscribed by the national jurisdictions
of sovereign states. The first efforts to overcome
national boundaries and propose that the indi-
vidual should be the subject of rights and protec-
tions beyond national jurisdictions are associat-
ed with the laws of war. The birth of International
Humanitarian Law in the mid-to-late 19th centu-
ry is predicated on the notion that there ought to
be limits to the barbarian enterprise of warfare.
Obligations toward civilians and a commitment
to spare soldiers from the most egregious forms
of human suffering, such as torture, were written
into international treaties at that time. Several
other efforts followed and were multiplied after
the end of World War I. These initiatives counted

Western states as the main protagonists, but they
gathered non-Western states amongst its signato-
ries from early on. Thus, in 1924, countries signed
the Geneva Declaration on the Rights of the Child,
granting special protection to the many orphans
of the Great War. Prior to that, we had the Hague
Convention of 1904, and before the advent of
World War I, countries also signed the 1934 Ge-
neva Conventions. Each of these efforts intersect-
ed with the idea of protecting certain individual
rights above and beyond the limits of national ju-
risdiction.

The novelty brought about by the Universal Decla-
ration of Human Rights in 1948 consisted of both
the reach of the rights written into the Declaration
as well as the level of institutionalisation accom-
plished. For the first time, the Declaration encom-
passed political rights and civil liberties, together
with economic, social, and cultural rights. There
was also much wider support compared to the
documents that emerged during the first four de-
cades of the 20th century. As far as the Universal
Declaration of Human Rights is concerned, the
protagonism was primarily American, as the doc-
ument was seen as one of the pillars of the new-
ly proposed Liberal International Order.

The concept of international human rights also
gained traction in Latin America in the aftermath
of World War 11, thanks to the protagonism of in-
dividuals in the region and their defence of an
international human rights system. Not only did
the American Declaration on the Rights and Du-
ties of Man precede the 1948 Universal Declara-
tion of Human Rights by several months, but it
is now well known that a few countries in Lat-
in America advocated for a stronger system than
the one the United States (US) and its European
allies were prepared to endorse at the time. Lat-
in American protagonism was heavily influenced
by three phenomena: 1) the progress towards de-
mocracy in the region, 2) American foreign poli-
cy and its pro-rights discourse, and 3) the role of



transnational advocacy networks (Carneiro 2019).
The Organization of American States also dates
from 1948, and within the OAS, the Inter-Ameri-
can Commission on Human Rights was born ten
years later, in 1959.

The three phenomena described above had a
somewhat limited reach during the first two de-
cades of the Cold War. The Cuban Revolution in
1959 constituted a critical juncture that further in-
creased the political rift between leftist-oriented
governments and US allies in the region (Capoccia
2018; Hall 2018). The Cuban missile crisis in 1962
only deteriorated this relationship. Nevertheless,
in spite of Cold War politics, the OAS never ceased
to exist or had its activities suspended, and the
newly established Inter-American Commission on
Human Rights (IACmHR) was able to gather mo-
mentum and function minimally. At first, the IAC-
mHR’s mandate was restricted to reviewing the
formal aspects of member state domestic legis-
lation to assess the status of domestic law vis-a-
vis the American Declaration on the Rights and
Duties of Man. Soon after, via the pressure of hu-
man rights groups and policy entrepreneurs, the
IACMHR sought the prerogative to conduct (in-
vited) in loco visits. The right to hear individual
complaints came in 1965, and in 1979, the Com-
mission established the practice of publishing its
reports. Democratisation processes were far be-
hind; in 1979, the Polity IV Project ranked Latin
America as not democratic.

The prevalent authoritarian regimes were the
scene of atrocious violations of human rights, with
widespread practice of political disappearances,
torture, repression, and censorship. The legacy of
the civil rights movement in the US meant a more
nuanced view of Latin America, followed by in-
creasing pressure by American members of Con-
gress to address the severe violations of human
rights by some countries in the region. The elec-
tion of President Jimmy Carter represents anoth-
er critical juncture, culminating with an important
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shift in American foreign policy towards the re-
gion. Soon after his inauguration, the Carter ad-
ministration imposed sanctions on a group of
Latin American countries for their poor record of
rights protection and authoritarian forms of gov-
ernment. The time was ripe for the creation of the
Inter-American Court of Human Rights (IACtHR), a
judicial organ empowered to hear and adjudicate
cases against states that had accepted the juris-
diction of the Court under the 1969 Inter-Ameri-
can Convention on Human Rights. Ten years had
elapsed between the signing of the Inter-Ameri-
can Convention and the creation of the Court in
1979! Another ten years would go by before the
IACtHR became an active institution in the In-
ter-American human rights system.

In the case of Latin America, institution building
took precedence over the full operation of the
system (Buergenthal 1987, 2006). We argue this
gap is mostly due to the prevalence of authoritar-
ianism in the region — often supported by the US,
which limited the reach of pro-rights US foreign
policy in the late 1970s and hindered the effort of
international advocacy networks. Throughout the
1970s and 1980s, the United Nations treaty-based
system was key to bringing visibility and some
measure of redress to the severe violations of
human rights perpetrated by Latin American dic-
tatorships. Countless cases were brought to the
United Nations Human Rights Committee and the
United Nations Committee Against Torture. These
individual submissions were instrumentalised by
non-governmental organisations based in Latin
America and had the support of US activists and
a few American members of Congress.” The cre-
ation of the Inter-American Court of Human Rights

1 Between 1980 and 1983, for example, the United Nations
Human Rights Committee received twenty-four country reports
submitted under Article 40 of the International Covenant on Civil
and Political Rights by several Latin American countries. Among
these countries, Uruguay, Jamaica, and Colombia had been subject
to individual complaints brought before the same committee for
severe human rights violations. The country reports acknowledge
the Committee recommendations in these cases, even if vaguely
(Office of the High Commissioner of Human Rights n.d.).
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and its eventual formal seating in San José, Cos-
ta Rica, was also a catalyst of political pressure.
Ratification of the Inter-American Convention on
Human Rights continued to grow as states in the
region became democratic. By 1989, most coun-
tries in Latin America had become democratic (at
least from a formal point of view).

Consolidation of transitions to democracy and,
in some cases, processes of transitional justice
brought human rights protection to the forefront
of the political agenda in Latin America. With that
came the demand for greater protagonism on the
part of the Inter-American Court. Until the mid
to late 1990s, the IACtHR was shy with respect to
its adjudicatory mandate. The Court had seized
a few cases and issued advisory opinions on le-
gal questions, but a more proactive role by the
Court required cooperation from the Inter-Amer-
ican Commission. According to the Inter-American
Convention of Human Rights, the Commission has
the prerogative to refer cases to the Court. Nev-
ertheless, the referral of cases was not automat-
ic until 2001, when the Commission started to re-
fer every case that did not reach compliance by
member states to the Court. This institutional re-
form has changed the dynamics within the Com-
mission as well as the Court. One could argue that
the entire modus operandi of the Inter-American
system was transformed, as member-states had
greater incentives to settle before the Commis-
sion in order to avoid a (likely) adverse binding
decision by the Court.

The historical evolution of the system brought a
division of labour and promoted the specialisa-
tion of its institutions. On the one hand, the IAC-
mHR concentrated on the quality of settlements,
whereas on the other hand, the IACtHR proceed-
ed to consolidate its nascent jurisprudence and
to gather new powers with respect to the moni-
toring of compliance (Hillebrecht 2014).

With the dissemination of democracy in the re-
gion came the explosion in the number of cas-
es brought to the IACmHR. This increase led to
procedural delays and some measure of discred-
it of the system. As the number of individual com-
plaints grew, the Commission’s infrastructure did
not evolve in terms commensurate with this grow-
ing demand. Several authors attribute the shift to-
ward country reports to the high number of indi-
vidual complaints received by the Commission. In
fact, the numbers were used as criteria to demand
permission to conduct an in loco visit (Farer 1997).
Around this time, private donors, mostly corpo-
rate donors, began to support the IACmHR finan-
cially. These resources were key to reinvigorate
the Commission’s role and minimally maintain its
activities in the short term. Private and semi-pri-
vate funding coexisted with mandatory funding
from member states and discretionary funding.
Recent studies document member states’ instru-
mental use of discretionary funding to tame the
Commission’s reach. Data on discretionary con-
tributions from state parties reveal a trend that
triggered a financial crisis in the late 2010s, which
was unprecedented in the IACMHR’s history (Mon-
tal et al. 2022). At present, this financial downturn
appears to be under control. Nevertheless, there
was an important signal with respect to the vul-
nerability of the Commission, given its limited fi-
nancial autonomy.

The Inter-American system has been the stage of
important advances with respect to the under-
standing of and the international jurisprudence
on human rights. This paper points to one proce-
dural measure, analyses one development in in-
stitutional practice, and chronicles two “cases”
wherein Inter-American human rights institutions
co-constituted the Liberal International Order.

In our view, recourse to precautionary measures
by the IACmHR, starting in 2006, constitutes a key
development in the Commission’s role with re-
spect to recurrent violations of human rights in



Latin America. The need to preserve the legal ob-
jective of human rights claims was the main ra-
tionale for pushing the institutional reform that
empowered the Commission to issue precaution-
ary measures. Data on the number of requests for
precautionary measures and the number of pre-
cautionary measures granted by the IACMHR re-
veal the dimension of the problem.2 The avail-
ability of this powerful legal tool was the result
of a costly institutional development that culmi-
nated with the 2006 reform of the Rules of Proce-
dure of the Commission. It is not trivial for qua-
si-adjudicatory bodies, such as the IACmHR, to
deploy instruments such as precautionary mea-
sures. Previous institutional developments relat-
ed to the Commission’s operations, like the deci-
sion to publish its reports related to in loco visits
and the prerogative to hear individual complaints,
did not entail such a degree of judicial techni-
cality.

The case studies section explores other innova-
tive practices of the Inter-American Commission
on Human Rights and the Inter-American Court
on Human Rights that amount to a co-constitu-
tion of the LIO. As we will demonstrate through
these selected practices and cases, the Commis-
sion and the Court gave substance to key princi-
ples of the LIO that, up until then, were limited to
the domestic jurisdiction of sovereign states. This
paper discusses the decision by the IACMHR to
publish its reports as an example of this protag-
onism, together with advances in case law, such
as the dedicated attention to the rights of peo-
ple with disabilities in the Ximenes Lopes case
(Inter-American Court of Human Rights 2006). We
do so in light of the theoretical framework pro-
posed by Tourinho (2021), which we introduce and
explore in the next section.

2 In 2008, the Inter-American Commission for Human Rights
received 304 requests for precautionary measures and issued 28
such measures against countries in the region (Inter-American
Commission on Human Rights 2022).
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3 THEORETICAL FRAMEWORK

The Liberal International Order refers to a set
of principles rooted in Kantian Liberalism that
gained institutional form in the aftermath of
World War II. It was orchestrated by the United
States with the support of Western states - US al-
lies. David Lake, Lisa Martin, and Thomas Risse list
five principles as the pillars of the LIO: 1) Liber-
al democratic polity and economy, 2) Free move-
ment of goods and capital, 3) Human equality (i.e.
freedom, the rule of law, and human rights), &)
Multilateralism, and 5) Collective security. Four
other principles are understood as the product of
evolution, embraced by the LIO and its framers:
1) Sovereign equality of states, 2) Peaceful reso-
lution of disputes, 3) Self-determination, and 4)
Non-intervention (Lake et al. 2021: 5). Most impor-
tantly, the principles associated with the LIO are
often in tension with the principles of the West-
phalian Order, which evolved from the Peace of
Westphalia in 1648 and gained momentum in the
late 19th and early 20th centuries (Simmons/Ken-
wick 2022).

Tourinho challenges the notion of a LIO where
non-Western or “weaker” states were passive
observers of this institution-building process
and mere subjects of its architecture. According
to Tourinho (2021), “weak” states did influence
and shape the Liberal International Order that
emerged in the aftermath of the war. They did so
via three mechanisms: resistance, community, and
norms. Resistance operates through states chal-
lenging and refusing to comply with aspects of
the LIO. Community entailed processes of social-
isation whereby “weaker” states would reinter-
pret and re-signify aspects of the LIO to translate
these into their own social environments. Norms
involve the proposition of new forms to regulate
behaviour, often at the local and regional levels,
which build upon the pre-existing LIO framework
and advance its reach. These mechanisms take
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place at the individual, societal, and internation-
al levels.

The origins of the Inter-American human rights
system, we argue, amount to an act of resistance
by weaker states vis-a-vis the United States. The
US historically intervened persistently in Latin
America’s domestic affairs, often supporting au-
thoritarian leaders to consolidate their purported
anti-communist campaign (Goldman 2009). The
effort to “establish a regional public order system,
based on the principles of non-intervention and
the sovereign equality of states” can be seen as a
direct response (resistance) to American interven-
tionism. Since the early 20th century, these coun-
tries have discussed treaties to protect state sov-
ereignty and promote non-intervention, including
during the inter-war years. With the end of World
War Il, the protection of human rights gained visi-
bility, and in 1948, the goal of establishing non-in-
tervention as “an authoritative principle of the re-
gion’s public order” was achieved with the signing
of the Charter of the Organization of the Ameri-
can States (Organization of American States 1948:
art. 3, para. b, e). That same year, Latin Ameri-
can states signed the American Declaration on
the Rights and Duties of Men.

“Weak” states and organised groups of individuals
use resistance as a strategy of power and political
confrontation to engage in negotiating or rene-
gotiating international norms (Tourinho 2021). As
Latin American states resisted and placed non-in-
tervention on the table, discussing this principle
in several international forums until it was for-
malised into an international treaty, the Charter of
the Organization of American States, these states
opposed a recurrent American practice that op-
posed their interests. In the process, they influ-
enced the creation of norms.

Another dimension explored by Tourinho is com-
munity. Communities become power as weaker ac-
tors create coalitions, negotiate alliances, and act

within international institutions to influence inter-
national results. These actors support each oth-
er in an attempt to increase political leverage and
create more normative authorities (Tourinho 2021).

Other international non-state actors may play
this role, especially when political communities
are not autonomous enough. When these play-
ers become more active in international politics,
they may reshape international law, shift, or cre-
ate norms more aligned with their interests (Tour-
inho 2021). That was the case in the creation of
the Inter-American human rights system. In 1948,
the American Declaration of the Rights and Du-
ties of Man was signed. However, it was not legal-
ly binding and contained specific norms regarding
social and economic rights that were not covered
in the constitutions of most American countries
that signed the treaty. This lacuna was brought to
light, leading states to raise concerns and create
a mechanism that would monitor and guarantee
the protection of human rights on the continent.
Most American countries came together to create
the Inter-American human rights system'’s consti-
tutional charter, the Charter of the Organization
of American States. That charter symbolised mu-
tual support among countries to codify interna-
tional law strategically and create strong norms
that would subsequently shape the international
human rights order.

With respect to the third dimension - norms,
Tourinho suggests that weaker actors use norma-
tive and legal arguments as power mechanisms to
reach political goals. “Shaming” is one such mech-
anism. States mobilise “shaming” strategies to re-
veal inconsistent behaviour, for example, when a
powerful state proposes a set of rules at the inter-
national level but fails to adhere to these norms.
As key sponsors of the LIO, the US and Canada’s
refusal to ratify the 1969 Inter-American Conven-
tion on Human Rights offers a good example of
such inconsistency. International norms consti-
tute versatile tools when it comes to shaping the



international order (Tourinho 2021). The US and
Canada qualify as false negatives, states that af-
ford a high level of rights protection domestical-
ly despite not ratifying several international (and
regional!) human rights treaties (Simmons 2009).
Beth A. Simmons argues that domestic politics,
in particular judicial barriers to “entry”, are the
source of common law regime scepticism towards
international human rights law.?

As the United States and Canada remain outside
the American Convention, they are increasingly los-
ing influence and credibility within OAS political in-
stitutions, especially when they require that Lat-
in-American states comply with their human rights
obligations under the American Convention. Latin
American countries are questioning and challeng-
ing this position. During the 1999 negotiations on
treaty reform, several countries tried to bar the
United States and Canada from the discussions
because they were not members of the American
Convention. The states that led this effort were
Brazil, Mexico, and Peru (Goldman 2009).

In this section, we illustrated how two of the three
mechanisms that can be mobilised in the co-con-
stitution of order — in our case, the Liberal In-
ternational Order - can be observed in the re-
cent history of the OAS and Inter-American human
rights system. Our emphasis was on resistance
and norms operating at the international level
(Tourinho 2021). The cases that follow chronicle
specific instances where these mechanisms came
into play, with a precise legal contribution to the
co-constitution of the LIO in its human rights di-
mension. With this analysis, the paper chronicles
the contribution of countries from the “Global
South” to the historiography of international hu-
man rights.

3 According to Simmons (2009), judges in common law regimes
tend to have more power and independence, giving them a more
interpretative role. As a result, governments react to domestic
pressure and delay ratification of human rights treaties or ratify
these treaties with several reservations.
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4 CASE STUDIES

41 REPORT OF THE COMMISSION
FOLLOWING THE IN LOCO VISIT TO
ARGENTINA

Argentina was the stage of an arbitrary and bloody
dictatorship from 1976 until 1983. Carlos Santiago
Nino's 1996 book, “Radical Evil on Trial”, chroni-
cles the political life of the country and its record
of exceptionalism leading up to the military coup
that overthrew the Peronist government. Pre-ex-
isting political violence, corruption, and urban
guerrilla tactics were used as excuses for enact-
ing a “dirty war” designed to rid the country of
communism and violence. What followed was un-
precedented torture in both numbers and form.
The repressive policies were orchestrated by the
military junta and implemented by state officials.
The outcome of disappearances and reports of
torture were leaked to the international media,
often via foreign observers and diplomats, as well
as organised civil society. Amnesty Internation-
al produced a key report on the severe human
rights violations taking place in Argentina in the
aftermath of the military coup in November 1976,
after a visit to the country (Weissbrodt/Bartolo-
mei 1991). This report was the first of several that
preceded the Inter-American Commission on Hu-
man Rights visit. We argue that the Commission’s
visit had a special symbolic role and is central to
our argument regarding the protagonism of Latin
America in the co-constitution of the Liberal In-
ternational Order.

The visit of the Inter-American Commission on
Human Rights to Argentina between 6 and 20 Sep-
tember 1979 was not the first and would not be
the last time that the Commission sought and re-
ceived permission to observe the situation of hu-
man rights within the territory of a country. In fact,
Panama, El Salvador, and Nicaragua all received
visits by the IACmHR in the mid to late 1970s. What
distinguishes the case of the visit to Argentina
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is the status of the country in regional politics
and the political context within which the terms
of the Commission’s visit were negotiated (Farer
1997; Novaro/Avenburg 2009). On the one hand,
the government of Argentinian President Jorge Vi-
dela did not have a firm grip on power; on the oth-
er hand, newly elected US President Jimmy Car-
ter lacked a green light to push forward with the
pro-rights agenda on which he had campaigned.
The visit by the Commission became a key signal
to bringing Argentina and the US closer to each
other. In the case of Argentina, President Vide-
la sought to restore the relationship with the US,
not least for economic and security reasons.* He
also saw the Commission’s visit as an opportu-
nity to take a first step in the direction of a (ne-
gotiated) transition to democracy. However, Vi-
dela’s was not a consensual position within the
Argentine government; fierce disagreement with
the hardliners in the military challenged the wis-
dom of his foreign policy. These members of the
military elite took concrete steps to block con-
sent to the visit. At some point, negotiations ap-
peared to have failed, with the US State Depart-
ment retrenching and objecting to a World Bank
loan that relied on collateral from a prominent
American financial institution (Novaro/Avenburg
2009). Ultimately, the pro-rights group within the
US State Department came back to the table with
an attractive offer that entailed lifting sanctions,
supporting the guaranteed World Bank loan, and
resuming military assistance of some kind (Mar-
tin/Sikkink 1993). With these incentives, the Ar-
gentinian hardliners were sidelined, and Videla's
government agreed to the terms that the Commis-
sion imposed and welcomed the visit.

The visit by the Inter-American Commission to Ar-
gentina is a hallmark of the human rights chapter
in the history of the country, as well as the history

4 Jimmy Carter had imposed economic sanctions on Argentina
and interrupted military assistance, sending a strong signal to
other regimes in Latin America that systematically violated human
rights (Carneiro 2014).
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of the Inter-American human rights system. A Spe-
cial Commission of six members of the IACmHR in-
terviewed government officials, met with repre-
sentatives of civil society organisations, visited
detention centres and prisons, and made them-
selves available to hear complaints. The report on
the 1979 visit to Argentina chronicles the dimen-
sion of the problem:

The total number of denunciations received was
5,580, of which 4,153 are new and are currently
being processed pursuant to the Commission’s
Regulations; 1,261 communications referred to
cases already opened and in process, and 166
dealt with questions that bore no relation to vi-
olations of human rights (Inter-American Com-
mission on Human Rights 1980).

The 1980 report by the Inter-American Commis-
sion is organised into eleven chapters and deals
with the right to life, the right to liberty, the right
to personal security, the right to a fair trial and
due process, the right to freedom of opinion, ex-
pression, and information, with political and la-
bour rights as well as religious freedom and wor-
ship. The status of human rights organisations
was also analysed in the report (Inter-American
Commission on Human Rights 1980).

The IACmHR worked under the newly established
protocol, which provided guidelines for the Com-
mission’s work throughout the visit. These guide-
lines were previously “accepted” by Argentina as
a result of a protracted negotiation. Even though
the document provided the Commission with wide
investigative powers and granted it the preroga-
tive to speak to alleged victims in private, guar-
anteeing legal protections for individuals and
groups that came forward to denounce human
rights violations, nowhere in the document was
the IACmHR empowered to publish the contents
of its findings — consolidated in a final report to
the OAS. In the past, these reports were present-
ed before the General Assembly of the OAS, where
the concerned state was often asked by its peers



to address the recommendations made by the
Commission, pursuant to a resolution by the OAS
(Farer 1997).

Tom Farer was one of the six members of the IAC-
mHR’s Special Commission that visited Argentina
in 1979. His account of the developments with re-
spect to the Commission’s report on Argentina in
1980, during the General Assembly of the OAS, il-
lustrates the resistance with which the report was
met by Videla’'s government.

On the appointed day during the Assembly, the
Commission’s President laid out before an ee-
rily silent conclave of foreign ministers the evi-
dence which had led the Commission to the mor-
al conviction that the Government of Argentina
had waged a war of elimination in violation of
its most solemn obligations under internation-
al human rights law. The presentation and in-
tent silence continued for over an hour. Noth-
ing quite like it had ever happened before at
such an Assembly. Nor would it happen again.
Although it did not seem so at the time, the brief
heroic age of the Commission was drawing to a
close (Farer 1997: 540).

Farer also chronicles the window of opportuni-
ty that enabled the IACmHR’s proactive role, ex-
plaining that it resulted from a convergence of
domestic as well as international circumstances.
The fractured state of affairs of domestic politics
within Argentina and the US from 1978 to 1980
gave visibility and space to pro-rights coalitions.
The brief hiatus in Cold War politics presented the
Commission with an opportunity to seize the mo-
ment and embrace its mission of guarantor of hu-
man rights in the region. The Soviet invasion of
Afghanistan and the election of Ronald Reagan
- together with other historical events in Latin
America - would bring an end to this brief triumph
for regional human rights. However, the IACMHR’s
contribution to the co-constitution of the Liberal
International Order via the practice of publishing
its country reports would prove long-lived.
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4.2 XIMENES LOPES VS BRAZIL

Damiao Ximenes Lopes was a person with men-
tal illness who received treatment at a psychiat-
ric hospital affiliated with Brazil's public health
system in Sobral, in the Brazilian state of Ceara.
According to the facts of the case, Ximenes Lopes
was admitted to the hospital on 1 October 1999
to receive psychiatric treatment. Three days lat-
er,on 4 October 1999, his mother went to the hos-
pital to visit him and found Ximenes Lopes with
his hands tied, bleeding, and with bruises (Frie-
drich 2006). That same day, Ximenes Lopes died
as a result of the injuries inflicted on him by the
hospital’'s employees. He was also living under
inhuman and degrading conditions at the hospi-
tal (Inter-American Court of Human Rights 2006).

Ximenes Lopes’ family sought justice, opening
criminal and civil proceedings within the Brazil-
ian domestic legal system. Due to a lack of in-
vestigation and legal guarantees, those responsi-
ble were not punished, and the hospital remained
open. Irene Ximenes Lopes Miranda, Damiao’s sis-
ter, filed a petition about the case with the In-
ter-American Commission on Human Rights on 22
November 1999. Following the procedures with-
in the Commission, Brazil had several opportu-
nities to present its views on the case, including
during the admissibility and friendly settlement
phases, but chose to remain silent. The Commis-
sion decided that in this case, Brazil had violated
the following rights of the American Convention:
the right to life (Article &), the right to physical
integrity (Article 5), the right to legal guarantees
(Article 8), and the right to legal protection (Ar-
ticle 25). Brazil contested the merits of the Com-
mission’s Recommendation but was too late - the
deadline for presenting arguments had already
passed.

As Brazil did not comply with the recommenda-

tions of the Commission, the petitioners requested
that the case be submitted to the Inter-American

1
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Court of Human Rights, which the Commission did
on 1 October 2004. The Court condemned Bra-
zil and decided the country should compensate
Ximenes Lopes family morally and financially. The
Court demanded that Brazil investigate and pun-
ish those responsible for Damiao’s death. It also
asked Brazil to promote mental health education
programmes and training for healthcare profes-
sionals (Inter-American Court of Human Rights
2006).

This case was the first case brought against Bra-
zil that was admitted and adjudicated by the
Court. The case led to the first sentence of the
Inter-American Court of Human Rights against
Brazil, enacted on 4 July 2006. Ximenes Lopes vs
Brazil was also the first case concerning mental
health and the treatment of people with mental
illness. The sentence represented an example of
how to act to guarantee the protection of the hu-
man rights of individuals with mental illness. It
highlighted their rights and created new parame-
ters for addressing these rights. According to Cas-
sia M. Rosato and Ludmila C. Correia (2011), when
the vulnerable situation of these individuals is
recognised, the Court broadens its international
jurisdiction and validates efforts to denounce hu-
man rights violations in psychiatric institutions at
the national level.

Even though the hospital in which Damiao died
was a private institution, the Court acknowledged
the responsibility of the Brazilian state of Ceara
for the actions of its employees since the insti-
tution was financed and supervised by the Bra-
zilian public health system. Among the state’s
duties towards people with mental illness, the
Court emphasised the duty of assistance, which
was not fulfilled by Brazil (Paixdao 2007). The de-
cision represented a change of perspective re-
garding the treatment of people with mental ill-
ness. The Court’s decision established that the
state must develop training and qualifications for
psychiatrists and psychologists, as well as other
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professionals who deal with mental health, on a
continuous basis. Following the Court’s decision,
the Ministry of Health created a working group
dedicated to human rights and mental health
in 2006, named the Brazilian Centre on Human
Rights and Mental Health (Rosato/Correia 2011).
The Ximenes Lopes case contributed to broad-
ening the visibility of the Inter-American human
rights system, emphasising its role in preventing,
combating, and remedying human rights viola-
tions (Merli/Rianelli 2020).

In terms of repercussions, even before the sen-
tence by the IACtHR was issued, the case had
important consequences: the hospital where
Damiao died in 2000 was closed, and a health cen-
tre named “Damiao Ximenes Lopes” was inaugu-
rated in 2004. Pursuant to a new piece of legis-
lation (law n. 10.216/2001), Brazil implemented a
new mental health policy with the goal of remod-
elling the treatment of mental health illnesses
and protecting the rights of people with mental
disability. The town of Sobral is currently a refer-
ence in mental health care, advocating for outpa-
tient treatment (Rosato/Correia 2011).

In 2009, the state of Ceara judicial system iden-
tified the individuals responsible for Damiao’s
death. These individuals were sentenced to six
years of imprisonment and to pay a BRL 150 thou-
sand compensation award to Damiao’s family. An
appeal was filed, and the state of Ceara’s high-
er Court upheld the sentence in 2010. Attached
to the proceeding was a copy of the decision by
the IACtHR, which condemned Brazil. The Ximenes
Lopes case culminated in an international legal
decision that had repercussions on national law,
with immediate consequences for public policy-
making, civil society, and legislation (Rosato/Cor-
reia 2011).

At the international level, this case precedes
the International Convention on the Rights of
Persons with Disabilities (CRPD), adopted on 13



December 2006, during the 61st session of the
United Nations General Assembly, by resolution
A/RES/61/106. The CRPD entered into force on 3
May 2008, a month after the deposit of the twenti-
eth ratification or accession instrument, as estab-
lished in Article 45 of the Convention. According
to this treaty, mental impairment is also consid-
ered a disability, and Article 15 establishes that
people with disabilities must be protected from
torture or cruel, inhuman, or degrading treatment
or punishment. The same article establishes that:

States Parties shall take all effective legislative,
administrative, judicial or other measures to
prevent persons with disabilities, on an equal
basis with others, from being subjected to tor-
ture or cruel, inhuman or degrading treatment
or punishment (Office of the High Commissioner
of Human Rights 2023: art. 15, para. 2).

When it comes to co-constitution in this case, one
can see that the sentence by the Inter-American
Court of Human Rights contributed to reorder-
ing the domestic legal framework. Pursuant to the
Court’s decision, Brazil also made an important
contribution to the international order with re-
spect to the rights of people with mental illness.
Once the case was taken to an international judi-
cial body and Brazil was found guilty, the Brazilian
government had to revise its public health poli-
cy to comply with the Court’s decision. The coun-
try became an international reference in mental
health treatment. The new public health policies
towards mental health helped to create a national
identity and to promote awareness about mental
illness. Together with the new legal mechanisms
implemented by the Brazilian government, social
awareness integrates the dimension of commu-
nity, which was mobilised at the societal level.

The Ximenes Lopes case had important conse-
quences for Brazil as well as at the internation-
al level. Because it was the first sentence issued
by the Inter-American Court against Brazil, the
case gained great visibility. Media coverage was
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an important factor in the equation that led to
greater awareness towards mental health illness
within the country. International media coverage
helped to coalesce organised civil society around
the new regime that the UN was proposing. This
visibility likely impacted the ongoing discussions
culminating with the United Nations Convention
on the Rights of People with Disabilities. As dis-
cussed in the previous paragraphs, the Conven-
tion was adopted after the Court’s decision and
became binding only two years later. We demon-
strate how the dimension of norms was present
in this case, with both the Court and the Brazil-
ian government contributing to a new legal un-
derstanding of the protections owed to people
with mental illness at the national and interna-
tional levels.

5 CONCLUSION

The history of international human rights in Lat-
in America did not start with the American Dec-
laration of Human Rights but evolved prior to
this mechanism. An important junction in this
historical development was the creation of the
Inter-American human rights system, mirroring
the principles embedded within the United Na-
tions global system. The development of a region-
al human rights system in Latin America is note-
worthy, given that most Latin American countries
throughout the 20th century were under author-
itarian regimes. This paper analysed Latin Amer-
ican countries’ protagonism in this process. We
argue that this early adoption of a human rights
system amounts to a co-constitution of the Lib-
eral International Order that operated through
three mechanisms: resistance, community, and
norms. This paper is part of a larger project that
explores each one of these three mechanisms.
For now, we focus on norms as a mechanism of
co-constitution in light of two cases decided by
the Inter-American Commission of Human Rights
and the Inter-American Court of Human Rights.

13
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These cases entailed normative developments at
the national and international levels. In doing so,
they contributed to shaping the Liberal Interna-
tional Order.

The paper engages with scholarship on the his-
toriography of human rights to propose a more
nuanced view of Latin America in this process.
In doing so, we use Tourinho’s co-constitution
framework, which proposes that weaker states
have been able to influence and shape the LIO.
This process of co-constitution can take the form
of resistance, whereby states take issue with prin-
ciples of the LIO that were proposed by stronger
states as a form of power. Another way co-consti-
tution takes place is through community, where
weaker states gather to negotiate and propose in-
ternational institutions and influence outcomes.
The third is norms, wherein states mobilise to
build upon or contest the LIO through the prop-
osition of legal institutions and interpretations.
The mechanism of norms is central to our empir-
ical analysis in this paper.

We first chronicle the visit of the Inter-American
Commission on Human Rights to Argentina and
the publication of the associated report in 1980.
In this instance, the Commission innovated by de-
viating from previous practice when it decided
to publish the report, sharing its observations of
the atrocious human rights violations committed
by the Videla government in Argentina with the
public and the international community at large.
This innovation became the new norm and re-
mains valid up to this date. Second, we analyse
the first case against Brazil to be taken to the In-
ter-American Court of Human Rights, wherein the
Brazilian government was found guilty of human
rights violations under the Inter-American Con-
vention on Human Rights. It was the first time that
the rights of people with mental illness were dis-
cussed within the Inter-American system. The
judgement, published in July 2006, changed the
legal framework that regulated mental health in
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Brazil. Five months later, an international trea-
ty was adopted - the Convention on the Rights
of Persons with Disabilities (CRPD) - and entered
into force two years afterwards. These two cases
showcase advances in the legal sphere with re-
spect to the prevailing normative framework. They
are concrete examples of the Latin American pro-
tagonism in the co-constitution of the LIO and its
historiography.

The focus of our paper is on norms as a mech-
anism of co-constitution. Our research revealed
that this mechanism was central to Latin Ameri-
can protagonism vis-a-vis the process of co-con-
stitution of the Liberal International Order. It is
probably not the only mechanism that went un-
derexamined by the traditional historiography of
international human rights. Further research can
explore the role of community and power more
closely as alternative mechanisms that can coex-
ist with norms in several instances. Our analysis
chose to concentrate on dynamics at the national
level and on how domestic institutions interact-
ed with institutions of the Latin American human
rights system to produce co-constitutive out-
comes. This approach does not exclude other av-
enues of influence, for example, instances where-
in dynamics at the national level interact directly
with processes that take place at the internation-
al level, thus bypassing regional human rights in-
stitutions. The United Nations human rights sys-
tem is a natural place to explore these dynamics
and perhaps a next step in this research agenda!
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